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§  1.    The  Common  Law  and  the  Civil  Law. 

The  United  States  inherited  from  Europe  two  great 
systems  of  jurisprudence — one  the  Common  Law  and  the 
other  the  Civil  Law.  The  eastern  part  of  the  territory 
of  the  United  States  began  with  the  Common  Law.  The 
territory  west  of  the  Mississippi  inherited  the  Civil  Law 
through  the  prior  sovereignty  of  either  Spain  or  France 
or  both.  The  Common  Law  has  invaded  most  of  the 
area  of  the  Western  states,  formerly  subject  to  the  Civil 
Law,  yet  there  are  many  great  questions  of  both  title  and 
right  still  dependent  there  for  settlement  upon  the  rules 
of  the  Civil  Law.  Among  the  great  questions  thus  de- 
pendent is  the  law  of  water. 

The  history  of  the  Civil  Law,  as  applicable  to  such  ques- 
tions, is  derived  from — 

First,  The  Roman  Law. 

Second,  The  Spanish  Law  as  derived  from  the  Roman 
Law. 

Third,  The  French  Law  as  derived  from  the  Roman 
Law. 

Fourth,  The  Mexican  Law  as  derived  from  the  Spanish 
Law. 
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Fifth,  The  law  of  the  Republic  of  Texas  as  derived 
from  the  Mexican  Law. 

Sixth,  The  admission  to  the  American  Union  of  the 
states  subject  to  the  foregoing  laws. 

§  2.     Basis  of  Civil  Law. 

Some  of  the  states  of  the  American  Union  derived  their 
original  and  fundamental  laws  of  the  soil,  and  their  laws 
concerning  water,  by  cession  of  territory  from  Spain  di- 
rectly to  the  United  States;  others  derived  them  from 
France;  others  from  Spain  through  the  mediumship  of 
Mexico  or  of  the  Republic  of  Texas. 

The  basis  of  all  the  Civil  Law  which  comes  to  any  state 
of  the  American  Union,  whether  directly  or  indirectly, 
is  the  law  of  imperial  Rome.  All  the  Civil  Law  of  recent 
centuries  concerning  water  comes  from  the  old  Roman 
Law,  and,  as  we  shall  show,  this  new  Civil  Law,  when 
it  first  reached  the  shores  of  the  New  World,  was  inferior 
in  quality,  value,  and  utility  to  the  old  Roman  Law,  as 
far  as  such  Civil  Law  pertained  to  water.  In  other 
words,  the  Civil  Law,  at  the  time  of  the  first  Spanish  set- 
tlement in  America,  as  far  as  concerns  water,  was  of 
modern  enactment,  and  was  of  less  breadth  and  value 
than  the  Roman  Law  of  one  thousand  years  before.  This 
will  fully  appear  by  a  comparison  of  the  pages  of  each 
law,  hereinafter  set  forth  in  full. 

§  3.     Corpus  Juris  Civilis. 

Our  knowledge  concerning  the  Roman  Law  comes  al- 
most entirely  from  what  is  known  as  the  "Corpus  Juris 
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Civilis,"  which  comprises  the  great  codification  of  the 
Roman  Emperor  Justinian.  This  great  work  embraces 
what  is  known  as  "The  Code,"  "The  Digest,"  "The  Insti- 
tutes," and  "The  Novels,"  all  of  which  were  compiled 
under  the  supervision  of  the  great  jurist  Tribonian  (with 
forty  lawyers  as  assistants),  and  called  generally  "The 
Pandects." 

The  Pandects  were  claimed  to  have  been  a  condensa- 
tion of  the  treatises  of  the  Roman  lawyers  and  jurists, 
which  treatises  at  that  time  amounted  to  more  than  two 
thousand  volumes,  and  such  condensation  was  intended  to 
be  a  compendium  of  all  of  the  general  laws  of  the  Empire. 
The  Pandects  were  considered  at  the  time  to  be  a  great 
and  monumental  work ;  but  with  the  fall  and  destruction 
of  the  Empire  they  disappeared,  and  for  several  centuries 
were  supposed  to  be  lost,  until,  so  said,  a  copy  was  found 
in  A.  D.  1147,  in  a  monastery,  at  Amalphi,  Italy.  This 
year  of  1147  is  one  to  be  remembered,  because  from  that 
time  forward  the  Pandects  have  been  open  to  the  writers 
and  the  jurists  of  the  world. 

§  4.     The  Seven  Partidas. 

The  great  book  of  the  Spanish  Law,  called  "The  Par- 
tidas," has  a  similar  history  to  the  Pandects.  The  Par- 
tidas purport  to  be  an  original  compilation  of  the  laws 
of  Spain,  but  are  in  fact  mainly  a  condensation  of  the  Pan- 
dects, made  after  the  rinding  of  the  copy  at  Amalphi. 
The  Partidas  were  heralded  as  the  most  wonderful  pro- 
duction of  the  Spanish  jurists.  How  small  their  work 
and  how  baseless  the  pretensions  of  the  authors  will  be 
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shown  by  a  comparison  of  the  two  works.  We  give 
herein  all  that  each  work  says  upon  the  same  subject,  con- 
cerning water. 

A  brief  history  of  the  Partidas  is  as  follows :  Under 
Alphonso  the  Wise  [Alfonso  IX],  in  1356,  four  lawyers, 
now  unknown,  began  to  compile,  under  royal  order,  the 
laws  of  what  was  then  Spain.  The  work  was  finished. in 
seven  books  in  seven  years,  and  was  called  "The  Seven 
Partidas."  It  was  a  literary  acrostic  in  the  original, 
and  each  book  began  with  a  letter  of  the  king's  name, 
A-L-F-O-N-S-O.  It  was  successively  promulgated  as 
the  Spanish  dominion  increased.  It  went  fully  into  op- 
eration under  Ferdinand  by  adoption  at  the  Cortez  held 
in  Toro,  A.  D.  1505,  which  was  shortly  prior  to  the  dis- 
covery and  conquest  of  Mexico. 

§  5.     The  French  Civil  Law. 

More  modern  than  the  Partidas  is  the  civil  law  of 
France,  although  drawn  from  the  same  sources.  Jean 
Domat,  having  been  a  judge  for  thirty  years,  undertook 
in  France  to  reduce  to  order  the  civil  laws  of  that  country, 
as  far  as  they  were  identical  with  or  founded  upon  those 
of  the  Roman  Law.  He  published  in  1694  a  work  that 
has  ever  since  been  a  classic  upon  the  subject  of  the  civil 
law.  We  append  hereto  all  that  is  found  in  that  great 
work  upon  the  subject  of  water  rights  and  water  law. 
We  cite  Cushing's  edition  of  1850 : 

"Rivers,  the  banks  of  rivers,  and  highways  are  things 
public,  the  use  of  which  is  common  to  all  particular  per- 
sons, according  to  the  respective  laws  of  countries.     And 
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these  kind  of  things  do  not  appertain  to  any  particular 
persons,  nor  do  they  enter  into  commerce,  but  it  is  the 
sovereign  that  regulates  the  use  of  them."  (1  Vol.  150.) 

"If  a  piece  of  ground  were  overflowed,  either  by  the 
sea  or  by  a  river,  the  usufruct  and  the  use  would  not  be 
lost,  except  during  the  continuance  of  the  inundation ; 
and  it  would  be  restored  if  the  ground  or  any  part  of 
it  returned  to  such  a  condition  as  one  might  enjoy  it, 
because  the  ground  would  not  have  changed  its  nature.'' 
(1  Vol.  428.) 

"The  draught  of  water  is  a  right  to  take  in  a  neighbor's 
ground  water  out  of  a  spring  or  brook,  to  carry  it  into 
another  ground,  e;ther  at  what  time  one  pleases,  or  by 
intervals  and  at  certain  seasons,  or  constantly  without 
intermission." 

"An  aqueduct  is  a  conveyance  of  water  from  one 
ground  to  another,  either  in  pipes  underground  or  above 
ground."  (1  Vol.  443.) 

"The  rivulets  which  are  not  of  public  use,  and  which 
are  the  property  of  particular  persons,  whose  lands  they 
run  across,  do  not  regulate  the  limits  of  the  said  lands ; 
but  each  proprietor  has  his  own  bounds,  such  as  they  are 
settled  by  his  title  or  possession."  (1  Vol.  590.) 

"If  rain  water  or  other  waters  have  their  course  regu- 
lated from  one  ground  to  another,  whether  it  be  by  the 
nature  of  the  place,  or  by  some  regulation,  or  by  a  title, 
or  by  an  ancient  possession,  the  proprietors  of  the  said 
grounds  cannot  innovate  anything  as  to  the  ancient  course 
of  the  waters.  Thus  he  who  has  the  upper  grounds  can- 
not change  the  course  of  the  water,  either  by  turning  it 
some  other  way,  or  rendering  it  more  rapid,  or  making 
any  other  changes  in  it  to  the  prejudice  of  the  owner  of 
the  lower  grounds.  Neither  can  he  who  has  the  lower 
estate  do  anything  that  may  hinder  his  grounds  from  re- 
ceiving the  water  which  they  ought  to  receive,  and  that 
in  the  manner  which  has  been  regulated.  But  the  chan- 
ges which  happen  naturally  without  the  hand  of  man,  and 
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which  cause  some  loss  to  one  of  the  neighbors,  and  profit 
to  the  other,  ought  neither  to  be  suffered  or  remedied, 
according  to  the  rules  which  shall  be  explained  in  the 
subsequent  title."  (1  Vol.  616.) 

"Thus  when  the  bounds  of  a  piece  of  ground  that  is 
mortgaged  happen  to  be  enlarged  by  that  which  the 
course  of  a  river  may  add  to  it,  the  mortgage  extends  to 
that  which  has  augmented  the  ground.  Thus  a  house 
that  is  built  on  a  ground  which  is  mortgaged  is  subject 
likewise  to  the  mortgage."  (1  Vol.  650.) 

"The  proprietors  of  lands  acquire  the  possession  of  that 
which  nature  adds  to  them,  and  which  augments  the  land, 
and  is,  as  it  were,  an  accession  to  it.  Thus  the  insensible 
accretion  which  may  happen  to  a  ground  bordering  on  a 
river,  by  the  effect  of  the  water,  accrues  to  the  master  of 
said  ground.  But  if  an  inundation,  or  the  change  of  the 
channel  of  a  river,  separates  one  part  of  a  ground  and 
joins  it  to  a  neighboring  ground,  the  property  of  the  said 
part  will  belong  still  to  its  first  master.  For,  whereas, 
what  is  added  to  a  ground  by  an  imperceptible  accretion 
cannot  be  distinguished  in  order  to  be  restored  to  another 
master,  and  may  perhaps  come  from  some  other  place 
than  the  neighboring  ground,  one  may  distinguish  in  those 
sudden  changes  that  which  belongs  to  every  one.  Thus, 
all  these  sorts  of  accretions  augment  the  ground  only  in 
so  much  as  does  not  appear  to  remain  still  to  its  first 
master."  (1  Vol.  856.) 

§  6.     The  Code  Napoleon. 

The  French  civil  law  that  was  in  force  at  the  time  of 
the  cession  of  the  Louisiana  territory  to  the  United  States 
was  condensed  in  the  Code  Napoleon,  which  was  being 
compiled  when  the  cession  took  place. 

All  there  is  on  the  subject  of  fresh  water,  rivers,  and 
irrigation  is  as  follows : 
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"Inferior  lands  are  subjected,  as  regards  those  which 
lie  higher,  to  receive  the  waters  which  flow  naturally 
therefrom  to  which  the  hand  of  man  has  not  contributed. 

"The  proprietor  of  the  lower  ground  cannot  raise  a 
bank  which  shall  prevent  such  flowing. 

"The  superior  proprietor  of  the  higher  lands  cannot 
do  anything  to  increase  the  servitude  of  the  lower."  (Sec. 
640.) 

"He  who  possesses  a  spring  within  his  field  may  make 
use  of  it  at  his  pleasure,  saving  the  right  which  the  pro- 
prietor of  a  lower  field  may  have  acquired  by  title  or  by 
prescription."  (Sec.  641.) 

"He  whose  property  borders  on  a  running  water,  other 
than  that  which  is  declared  a  dependency  on  the  public 
domain,  by  article  538,  under  the  title  'Of  the  Distinction 
of  Property,'  may  employ  it  in  its  passage  for  the  watering 
of  his  property. 

"He  whose  estate  is  intersected  by  such  water  is  at  lib- 
erty to  make  use  of  it  within  the  space  through  which  it 
runs,  but  on  condition  of  restoring  it,  at  the  boundaries 
of  his  field,  to  its  ordinary  course."  (Sec.  644.) 

"If  a  dispute  arise  between  proprietors  to  whom  such 
water  may  be  useful,  the  courts,  in  pronouncing  their 
judgment,  must  reconcile  the  interest  of  agriculture  with 
the  respect  due  to  property.  And  in  all  cases  particular 
and  local  regulations  on  the  course  and  use  of  waters  must 
be  observed."  (Sec.  645.) 

"Every  proprietor  must  so  form  his  roofs  that  the  rain 
water  shall  drop  upon  his  own  land  or  the  public  way. 
He  must  not  suffer  it  to  flow  upon  his  neighbor's  land." 
(Sec.  681.) 

§  7.     Subjects  Translated. 

The  Pandects  have  never  been  translated  into  English.* 
It  is  believed  that  the  water  law  of  the  Romans  herein 

•NOTE.— See  Sec.  10. 
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presented  is  the  first  appearance  of  the  subject  in  the 
English  language.  There  have  been  treatises  upon  the 
Civil  Law  by  English  writers,  but  a  literal  translation 
has  not  before  been  made.  In  the  preparation  of  this 
volume  the  Pandects  have  been  carefully  gone  over  leaf 
by  leaf,  and  everything  upon  the  subject  of  water,  except 
as  to  the  ocean,  has  been  taken  out,  translated,  and  ar- 
ranged under  its  appropriate  head.  Nothing  has  been 
omitted  that  referred  in  the  remotest  manner  to  fresh 
water.  The  subjects  so  selected  and  translated  are  as 
follows : 


Accretions 

Footpaths 

Rains 

Alluvion 

Fords 

Rain  water 

Aqueducts 

Fountains 

Repairs 

Arches 

Head  gates 

Reservoirs 

Baths 

Hot  water 

Right  of  way 

Bridges 

Irrigation 

River  banks 

Canals 

Islands 

Rivers 

Cisterns 

Jus  gentium 

Roadways 

Conduits 

Lakes 

Sewers 

Dams 

Levees 

Sluiceways 

Ditches 

Limitations 

Springs 

Drains 

Marshes 

Storms 

Drawing  water 

Mills 

Streams 

Drip 

Nonuser 

Watering  cattle 

Driveways 

Percolation 

Water  rights 

Dykes 

Pipes 

Water  ways 

Ferries 

Ponds 

Water  works 

Fishing 

Procedure 

Water  wheels 

Fish  ponds 

Public  ways 

Wells 

§  8.     The  Roman  Authors. 

The  arrangement  of  the  Pandects  is  not  very  accurate, 
and  the  excerpts  have  been  taken  wherever  found,  and 
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rearranged  herein  under  definite  heads  as  far  as  possible. 
In  order  that  a  ready  reference  may  be  had  to  the 
original  Latin  text,  there  is  herein  attached  to  every  sen- 
tence or  section  of  the  translation  the  name  of  the  Roman 
jurist  or  author,  with  a  citation  of  the  book,  title,  section, 
and  paragraph  of  the  Pandects,  so  that  the  original  may 
be  easily  found. 

In  the  Pandects  the  compilers  gave  credit  to  the  indi- 
vidual author  from  whom  they  condensed  the  text,  and 
so  the  author  of  each  particular  line  in  the  Pandects  is 

stated.     That  some  of  the  ancient  Roman  writers  were 
i 

voluminous  is  shown  by  the  fact  that  some  of  the  water 
law  of  the  Pandects  is  taken  from  volume  70  of  Ulpian 's 
works.  He  wrote  83  books  upon  the  Praetor's  edicts. 

The  principal  writers  on  water  law  appear  to  have  been 
Ulpian,  Paulus,  and  Pomponius.  The  following  names 
are  cited  in  the  Pandects  with  respect  to  the  law  of  water, 
as  authors: 


Africanus 

Julianus 

Pomponius 

Alphenus 

Labeo 

Proculus 

Aristo 

Marcellus 

Quintus  Mucius 

Ateius 

Maecianus 

Sabinus 

Atilicmus 

Namusus 

Scaevola 

Cassellius 

Neratius 

Servius 

Cassius 

Nerva 

Severus  Valerius 

Celsus 

Ofilius 

Trebatius 

Fabius  Mela 

Papinian 

Tribonian 

Ferox 

Papirius  Justus 

Ulpian 

Florentinus 

Paulus 

Vanuleius 

Gaius 

Pegasus 

Varus 

Javolenus 

Plautius 
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§  9.     Scope  of  Roman  Law. 

As  it  is  to-day  so  it  was  in  the  Roman  Empire,  that  the 
authors  had  their  favorite  subjects  upon  which  to  write. 
And  as  the  Roman  law  had  then  had  more  than  a 
thousand  years  in  which  to  form  itself  when  Justinian 
undertook  its  compilation,  it  is  probable  that  the  text- 
writers  had  found  the  law  well  settled,  and  had  been  able 
to  correctly  and  concisely  state  it.  It  is  probable  that  the 
compilers  had  only  to  make  careful  selections  from  the 
great  number  of  law  writers  whose  works  had  become  of 
standard  authority.  It  will  surprise  any  one  who  reads 
the  translation  of  the  Roman  water  law  to  see  how  per- 
fectly and  fully  they  understood  the  whole  question. 
They  had  worked  out  every  problem,  and  we  may  safely 
say  that  they  understood  the  subject  as  well  as  we  do 
to-day,  and  no  one  can  say  that  the  old  Romans  did  not 
bring  to  their  law  of  water  a  common  sense  and  equity 
not  exceeded  by  our  courts  to-day. 

Italy,  from  the  most  ancient  historical  times,  had  land 
under  irrigation.  Virgil  says,  in  Book  1,  Georgics : 

"What  shall  I  say  of  him  who  immediately  after  sow- 
ing the  seed  presses  on  the  land  and  levels  the  heaps  of 
barren  sands ;  then  on  the  sown  wheat  drives  the  stream 
and  ductile  rills,  and  when  the  field  is  scorched  with  rag- 
ing heat,  the  herbs  all  dying,  lo !  from  the  brow  of  a  hilly 
tract  he  decoys  the  torrent  which  falling  down  the 
smooth  rock  awakes  the  hoarse  murmur,  and  with  gur- 
gling streams  allays  the  thirsty  lands." 
(24) 
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§  10.     The  Institutes  of  Justinian. 

That  portion  of  the  Pandects  which  is  called  "The 
Institutes"  is  quite  brief,  and  was  intended  as  a  law  book 
for  the  use  of  the  students  in  the  schools.  The  greatest 
law  school  of  that  day  was  at  Beyrout,  in  Syria.  The 
school  is  described  as  being  on  a  very  large  scale,  with 
thousands  of  students.  Large  law  schools  were  also 
then  being  conducted  in  Constantinople  and  in  Alexan- 
dria. 

The  opening  chapter  of  the  Institutes  contains  the  very 
celebrated  definition  of  justice:  "Justice  is  the  constant 
and  perpetual  wish  to  render  every  one  his  due." 

The  Institutes  speaks  very  briefly  of  the  various  sub- 
jects which  it  seeks  to  cover.  It  is  merely  a  law  primer; 
and  it  devotes  but  little  space  to  each  of  the  topics  under 
discussion.  Concerning  the  subject  of  water  it  has  only 
the  following,  which  we  quote  from  Hammond's  edition 
of  Sandars'  translation  of  the  Institutes,  which  is  the 
only  portion  of  the  Pandects  which  has  been  translated 
into  English : 

"All  rivers  and  ports  are  public;  hence  the  right  of 
fishing  in  a  port,  or  in  rivers,  is  common  to  all  men.  (2. 
1.2.) 

"The  public  use  of  the  banks  of  a  river  is  part  of  the 
law  of  nations,  just  as  is  that  of  the  river  itself.  All 
persons,  therefore,  are  as  much  at  liberty  to  bring  their 
vessels  to  the  bank,  to  fasten  ropes  to  the  trees  growing 
there,  and  to  place  any  part  of  their  cargo  there,  as  to 
navigate  the  river  itself.  But  the  banks  of  a  river  arc 
the  property  of  those  whose  land  they  adjoin ;  and  con- 
sequently the  trees  growing  on  them  are  also  the  prop- 
erty of  the  same  persons.  (2.  1.  4.) 
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"The  public  use  of  the  sea  shore,  too,  is  part  of  the  law 
of  nations,  as  is  that  of  the  sea  itself ;  and  therefore  any 
person  is  at  liberty  to  place  on  it  a  cottage,  to  which  he 
may  retreat,  or  to  dry  his  nets  there,  and  haul  them  from 
the  sea;  for  the  shores  may  be  said  to  be  the  property 
of  no  man,  but  are  subject  to  the  same  law  as  the  sea  it- 
self, and  the  sand  or  ground  beneath  it.  (2.  1.  5.) 

"Some  think  that  among  all  the  servitudes  of  rural 
estates  are  rightly  included  the  right  of  drawing  water, 
of  watering  cattle,  of  feeding  cattle,  of  burning  lime,  and 
of  digging  sand."  (2.  3.  2.) 

§  11.     Herodotus  Concerning  Assyria. 

As  the  Civil  Law  was  derived  from  the  Roman  Law,  so 
it  may  be  that  the  Roman  Law  was  derived  from  a  much 
earlier  law.  We  find  in  Herodotus  that  matters  of  irri- 
gation are  exceedingly  ancient.  He  wrote  about  450 
years  before  the  Christian  era,  and  among  other  things 
says : 

"The  land  of  Assyria  is  but  little  watered  by  rain,  and 
that  little  nourishes  the  root  of  the  corn.  However,  the 
stalk  grows  up,  and  the  grain  comes  to  maturity  by  being 
irrigated  from  the  river,  not,  as  in  Egypt,  by  the  river 
overflowing  the  fields,  but  it  is  irrigated  by  the  hand  and 
by  engines.  For  the  Babylonian  territory,  like  Egypt,  is 
intersected  by  canals,  and  the  largest  of  these  is  naviga- 
ble,* stretching  in  the  direction  of  the  winter  sunrise ; 
and  it  extends  from  the  Euphrates  to  another  river,  the 
river  Tigris,  on  which  the  city  of  Nineveh  stood.  This 
is,  of  all  lands  with  which  we  are  acquainted,  by  far  the 
best  for  the  growth  of  corn;  but  it  does  not  carry  any 
show  of  producing  trees  of  any  kind,  neither  the  fig,  nor 
the  vine,  nor  the  olive ;  yet  it  is  so  fruitful  in  the  produce 

*NOTE.— This  is  the  canal  upon  which  Nippur  was  situated. 
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of  corn  that  it  yields  continually  two  hundredfold,  and 
when  it  produces  its  best  it  yields  even  three  hundred- 
fold. The  blades  of  wheat  and  barley  grow  there  to  full 
four  fingers  in  breadth ;  and  though  I  well  know  to  what 
a  height  millet  and  sesame  grow  I  shall  not  mention  it, 
for  I  am  well  assured  that,  to  those  who  have  never  been 
in  the  Babylonian  country,  what  has  been  said  concerning 
its  productions  will  appear  to  many  incredible."  (1.-193.) 

§  12.     Herodotus  Concerning  Egypt. 

Herodotus  make  the  following  statement  concerning 
conditions  then  in  Egypt: 

"The  priests  told  me  this,  also,  as  a  great  proof  of  what 
they  related  concerning  this  country,  that  in  the  reign  of 
Moeris,  when  the  river  rose  at  least  eight  cubits,  it  irri- 
gated all  Egypt  below  Memphis;  and  yet  Moeris  had 
not  been  nine  hundred  years  dead  when  I  received  this  in- 
formation. But  now,  unless  the  river  rises  sixteen  cubits, 
or  fifteen,  at  least,  it  does  not  overflow  the  country.  It 
appears  to  me,  therefore,  that  if  the  soil  continues  to  grow 
in  height  in  the  same  proportion,  and  to  contribute  in  like 
manner  towards  its  increase,  those  Egyptians  below  Lake 
Moeris,  who  inhabit  other  districts  and  that  which  is 
called  Delta,  must,  by  reason  of  the  Nile  not  overflowing 
their  land,  forever  suffer  the  same  calamity  which  they 
used  to  say  the  Greeks  would  suffer  from;  for,  having 
heard  that  all  the  lands  of  Greece  were  watered  by  rain, 
and  not  by  rivers,  as  their  own  was,  they  said  'that  the 
Grecians  at  some  time  or  other  would  be  disappointed  in 
their  great  expectations,  and  suffer  miserably  from  fam- 
ine ;'  meaning  'that  if  the  Deity  should  not  vouchsafe  rain 
to  them,  but  visit  them  with  a  long  drought,  the  Greeks 
must  perish  by  famine,  since  they  had  no  other  resource 
for  water  except  from  Jupiter  only/  And  the  Egyptians 
are  right  in  saying  this  to  the  Greeks.  But  now  let  me 
state  how  the  matter  stands  with  the  Egyptians  them- 
selves. If,  as  I  said  before,  the  land  below  Memphis  (for 
WARE  RoM.W.L.— 3  (27) 
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this  it  is  that  increases)  should  continue  to  increase  in 
height  in  the  same  proportion  as  it  has  in  time  past,  what 
else  will  happen  but  that  the  Egyptians  who  inhabit  this 
part  will  starve,  if  their  land  shall  neither  be  watered  by 
rain,  nor  the  river  be  able  to  inundate  the  fields?  Now, 
indeed,  they  gather  in  the  fruits  of  the  earth  with  less 
labor  than  any  other  people,  and  than  the  rest  of  the 
Egyptians,  for  they  have  not  the  toil  of  breaking  up  the 
furrows  with  the  plow,  nor  of  hoeing,  nor  of  any  other 
work  which  all  other  men  must  labor  at  to  obtain  a  crop 
of  corn ;  but  when  the  river  has  come  of  its  own  accord 
and  irrigated  their  fields,  and,  having  irrigated  them,  has 
subsided,  then  each  man  sows  his  own  land  and  turns 
swine  into  it ;  and  when  the  seed  has  been  trodden  in  by 
the  swine,  he  afterward  awaits  for  harvest  time;  then, 
having  trod  out  the  corn  with  his  swine,  he  gathers  it 
in."  (2.-13.) 

§  13.     Herodotus  Concerning  Persia. 

Concerning  the  most  ancient  irrigation   enterprise  in 
history,  Herodotus  tells  the  following  story: 

"There  is  a  plain  in  Asia  shut  in  on  every  side  by  a  range 
of  mountains,  and  there  are  five  defiles  in  the  mountains. 
This  plain  formerly  belonged  to  the  Chorasmians,  sit- 
uated on  the  confines  of  these  Chorasmians,  of  the  Hyrca- 
nians,  Parthians,  Sarangeans,  and  the  Thamanaeans ;  but 
since  the  Persians  have  had  the  empire  it  belongs  to  the 
king.  From  this  range  of  mountains,  then,  that  shuts 
in  this  plain,  there  flows  a  great  river,  the  name  of  which 
is  Aces ;  it  formerly,  being  divided  into  five  several  chan- 
nels, used  to  irrigate  the  lands  of  the  nations  nfentioned, 
being  conducted  to  each  nation  through  each  separate 
defile.  But  since  they  have  become  subject  to  the  Per- 
sian, they  have  suffered  the  following  calamity:  The 
king,  having  caused  the  clefts  of  the  mountains  to  be 
blocked  up,  placed  gates  at  each  cleft,  and,  the  passage 
of  the  water  being  stopped,  the  plain  within  the  mountains 
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has  become  a  sea,  as  the  river  continued  to  pour  in,  and 
had  nowhere  any  exit.  The  people,  therefore,  who  be- 
fore were  in  the  habit  of  using  the  water,  not  being  able 
to  use  it  any  longer,  were  reduced  to  great  extremities ; 
for  though  in  winter  heaven  supplies  them  with  rain,  as 
it  does  other  men,  yet  in  summer,  when  they  sow  millet 
and  sesame,  they  stood  in  need  of  water.  When,  there- 
fore, no  water  was  allowed  them,  they  and  their  wives, 
going  to  the  Persians,  and  standing  before  the  king's 
palace,  raised  a  great  outcry.  But  the  king  gave  order 
that  the  gates  should  be  opened  toward  those  lands  that 
were  most  in  need ;  and  when  their  land  was  satiated  by 
imbibing  water,  these  gates  were  shut,  and  he  ordered 
others  to  be  opened  to  those  next  in  greatest  need ;  and, 
as  I  have  been  informed,  he  opens  them  after  he  has  ex- 
acted large  sums  of  money  in  addition  to  the  tribute. 
Now  these  things  are  so."  (3.-117.) 

§  14.     The  Code  of  Hamurabbi. 

The  foregoing  enterprise  related  by  Herodotus  took 
place  more  than  500  years  before  Christ,  and  it  may 
well  be  supposed  that  irrigation  law  at  that  time  had 
become  well  settled  and  understood.  But  the  great 
stretch  of  time  from  now  back  to  the  time  of  Herodotus 
is  only  about  half  of  the  time  back  to  Hamurabbi,  whose 
code  of  laws,  written  about  700  years  before  Moses  wrote, 
has  been  recently  translated  by  Dr.  H.  Otto  Sommer  and 
W.  E.  Ambrose,  Esq. 

The  portions  of  the  Code  of  Hamurabbi  pertaining  to 
irrigation  are  as  follows : 

"Any  one  failing  to  keep  his  irrigating  dam  in  repair, 
and  through  his  neglect  and  laziness  a  break  occurs  in 
the  dam  and  his  neighbors'  lands  are  flooded  by  the 
overflow  of  the  water  therefrom,  he  shall  compensate  the 
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o    J-^x: 

owner  of  the  damaged  land  for  his  loss  of  grain  or  other 
property  occasioned  by  the  overflow." 

"In  event  he  is  unable  to  repay  or  make  good  the  dam- 
age incurred  by  his  neglect,  his  property  is  to  be  sold, 
and  those  incurring  damage  through  his  negligence  are 
to  divide  his  property  among  themselves  in  accordance 
with  the  extent  of  the  several  losses  occasioned  by  his 
negligence." 

"If  any  one  opens  his  canal  for  the  purpose  of  irriga- 
tion in  a  negligent  manner,  and  thereby  floods  the  fields 
of  his  neighbors,  he  shall  be  held  to  account  to  those 
neighbors  and  to  pay  them  grain  corresponding  with  their 
losses." 

"Any  one  negligently  and  maliciously  found  to  be 
guilty  of  flooding  his  neighbor's  tillable  fields  shall  meas- 
ure out  to  that  neighbor  'gan'  for  every  10  'gur'  of  grain 
destroyed  thereby." 

"If  any  one  steal  a  water  wheel  from  the  field  he  is  to 
give  the  owner  5  shekels  of  money  upon  proof  of  his 
guilt." 

"If  he  steals  a  dipping  bucket  or  a  plow,  he  is  to  give 
3  shekels  of  money  to  the  owner  upon  proof  of  his 
guilt." 

§  15.     Conclusion  of  Preface. 

It  is  strange  to  observe  that  the  Code  of  Hamurabbi 
contains  more  about  irrigation  than  the  Code  of  Napoleon. 
Although  Hamurabbi  lived  over  4,000  years  ago,  it  is 
quite  probable  that  every  proposition  concerning  irriga- 
tion had  been  settled  long  before  he  was  born  or  his  em- 
pire organized.  Therefore  the  Pandects  of  Justinian  are 
in  fact  very  modern,  and  give  evidence  of  an  old-estab- 
(30) 


INTRODUCTION.  §    15 

lished  condition  of  things.  After  the  pages  devoted  to 
the  Pandects  herein  there  will  be  found  added  thereto  a 
translation  of  all  that  appears  upon  the  same  subject  in 
the  Partidas,  which  became  the  law  of  that  part  of  the 
new  world  discovered  by  the  Spanish. 

Therefore  this  volume  contains  all  the  Roman  and 
Spanish  law  in  force  at  the  time  of  the  Spanish  discovery, 
and  the  French  civil  law  at  the  time  of  the  acquisition  of 
Louisiana,  so  far  as  the  same  relates  to  the  law  of  fresh 
water. 
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CONCERNING  RIVERS. 

§  16.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
says :  "Do  nothing  on  the  banks  of  a  public  river,  or  in 
the  stream,  neither  put  anything  on  the  banks  or  in  the 
stream,  ivhereby  the  landing  or  the  navigation  is  made 
worse"  (D.  43.  12.  1.) 

§  17.  (ULPIAN.)  A  river  is  distinguished  from  a 
brook,  either  by  its  size  or  the  opinions  of  those  living 
along  it.  (D.  43.  12.  1.  1.) 

§  18.  (ULPIAN.)  Some  rivers  are  perennial ;  some  are 
torrential.  A  perennial  river  is  one  which  flows  contin- 
ually. A  torrential  river  is  one  which  flows  in  cold 
weather.  If,  however,  a  river  which  has  flowed  peren- 
nially dries  up  during  a  certain  summer,  it  is  none  the  less 
perennial.  (D.  43.  12.  1.  2.) 

§  19.  (ULPIAN.)  Some  rivers  are  public ;  others  not. 
Cassius  defines  a  public  river  as  a  perennial  river.  This 
definition,  approved  by  Celsus,  appears  correct.  (D.  43. 
12.  1.  3.) 

§  20.  (ULPIAN.)  The  Praetor's  interdict,  above  set 
forth,  concerns  public  rivers.  If  private,  the  interdict 
does  not  apply;  for  a  private  river  differs  in  no  sense 
from  any  other  private  property.  (D.  43.  12.  1.  4.) 

§  21.  (ULPIAN.)  As  for  river  banks,  they  may  be 
thus  defined:  That  which  contains  the  river,  and  holds 
it  in  the  rigor  of  its  normal  course.  If  owing  to  rains, 
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or  the  sea,  or  some  other  cause  the  river  has  expanded, 
the  banks  are  unchanged.  No  one,  for  instance,  has  said 
that  the  Nile,  which,  by  rising,  floods  Egypt,  changes  its 
banks  or  amplifies  them ;  for  when  it  has  returned  to  its 
normal  size,  its  banks  enclose  the  bed  as  before.  If, 
however,  a  river  has  naturally  grown  so  that  it  has  ob- 
tained a  permanent  increase,  either  by  taking  the  water 
of  another  river  or  in  any  other  way,  it  must  without 
doubt  be  said  that  its  banks  are  changed,  even  as  if  hav- 
ing changed  its  channel  it  had  begun  to  flow  elsewhere. 
(D.  43.  12.  1.  5.) 

§  22.  (ULPIAN.)  In  like  manner  if  a  river  leaves  its 
bed  and  begins  to  flow  elsewhere,  whatever  is  done  in  the 
old  bed  is  not  subject  to  the  interdict,  because  not  done 
in  a  public  river,  as  the  bed  belongs  to  the  neighbors  on 
each  side,  or  else  the  bed  belongs  to  the  occupant  if  he  has 
fields  marked  off  thereon.  Certainly  the  bed  ceases  to  be 
public.  Also  the  new  channel  which  the  river  has  made, 
although  it  was  private,  begins,  nevertheless,  to  be  pub- 
lic, because  it  is  impossible  that  the  channel  of  a  public 
river  should  not  be  public.  (D.  43.  12.  1.  7.) 

§  23.     (ULPIAN.)     If   the   channel   through   which   a 
public  river  flows  is  artificial,  the  river  is  none  the  less  - 
public,  and  whatever  is  done  therein  is  deemed  to  be  done 
in  a  public  river.     (D.  43.  12.  1.  8.) 

§  24.  (ULPIAN.)  It  is  otherwise  where  a  river  has 
overflowed  a  certain  piece  of  land,  but  has  made  no  new 
bed,  for  in  that  case  what  is  covered  by  water  does  not  be- 
come public.  (D.  43.  12.  1.  9.) 
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§  25.  (ULPIAN.)  We  ought  to  consider  as  done  in 
a  public  river  what  is  done  in  the  water  of  the  river,  for 
if  done  outside  of  the  water  it  is  not  done  in  the  river; 
and  what  is  done  on  the  banks  is  not  regarded  as  done  in 
the  river.  (D.  43.  12.  1.  11.) 

§  26.  (ULPIAN.)  Not  everything  done  in  a  public 
river  or  on  its  banks  does  the  Praetor's  interdict  prohibit, 
but  only  that  which  makes  the  navigation  or  the  landing 
worse.  The  interdict  therefore  applies  only  to  navigable 
rivers  and  does  not  concern  others.  But  Labeo  writes 
that  if  anything  was  tfone  in  a  river  that  made  it  dry  up 
or  obstructed  the  course  of  the  water  it  would  not  be  un- 
fair to  grant  a  suitable  injunction  (utile  inter  dictum},  so 
that  no  violence  be  done  to  him  who,  in  a  manner  which 
a  jury  (viri  boni)  shall  decide,  may  remove,  demolish, 
clean  out,  and  restore,  with  reference  to  the  work  in  the 
channel  or  on  the  banks  of  the  river  which  interfered  with 
its  course.  (D.  43.  12.  1.  12.) 

§  27.  (ULPIAN.)  The  word  "landing"  (statio),  as 
used  in  the  Praetor's  interdict,  is  derived  from  the  word 
"statuo"  and  means  a  place  where  boats  can  safely  re- 
main. (D.  43. 12. 1.  13.) 

§  28.  (ULPIAN.)  In  the  Praetor's  interdict  are  the 
words,  "or  the  navigation  is  made  worse."  This  refers 
to  the  shipping.  *  *  *  Under  the  term  "shipping" 
rafts  are  also  comprised,  because  their  use  is  often  neces- 
sary. If  a  footpath  may  be  impeded,  no  less  so  may  the 
path  of  a  boat  be  rendered  more  difficult.  (D.  43.  12. 
1.  14.) 
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§  29.  (UivPiAN.)  The  landing  place  and  also  the  navi- 
gation appear  to  become  worse  if  their  use  is  impaired, 
or  made  more  difficult,  more  narrow,  more  scattered,  or 
be  wholly  destroyed.  Hence,  whether  if  the  water  be 
drawn  away  and  thus  made  more  scanty,  and  the  river 
made  less  navigable,  or,  if  widened,  the  water  by  diffu- 
sion becomes  shallower,  or,  on  the  other  hand,  is  so  con- 
gested that  the  river  is  made  more  rapid,  or  if  anything 
else  is  done  which  makes  navigation  more  arduous  or 
uncomfortable,  or  which  prohibits  it  entirely,  the  Prae- 
tor's interdict  will  apply.  (D.  43.  12.  1.  15.) 

§  30.  (UI.PIAN.)  If  a  stream  is  navigable  the  Prae- 
tor ought  not  to  grant  the  right  that  water  be  taken  from 
it  in  such  quantity  as  that  the  stream  becomes  less  navi- 
gable, so  says  Labeo.  And  the  same  rule  holds  if  even 
by  such  act  another  stream  becomes  navigable.  (D.  39. 
3.  10.  2.) 

§  31.  (LABEO.)  Labeo  writes:  A  defendant  under 
the  interdict  should  not  be  allowed  the  plea,  "done  for  the 
purpose  of  protecting  the  bank,"  but  instead  thereof, 
"done  as  it  lawfully  might  be."  (D.  43.  12.  1.  16.) 

§  32.  (LABEO.)  Labeo  says  that  if  anything  is  done 
in  the  sea  the  following  interdict  of  the  Praetor  applies : 
"Let  nothing  be  done  on  sea  or  shore  by  which  the  har- 
bor, the  landing  place,  or  the  navigation  is  made  worse" 
(D.  43.  12.  1.  17.) 

§  33.     (LABEO.)     Labeo  also  thinks  the  same  applies 
to  something  done  in  a  public  river  not  navigated  as  yet 
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[but  which  becomes  in  its  course  larger  and  navigable]. 
(D.  43.  12.  1.  18.) 

§  34.  (PRAKTOR.)  The  Praetor  afterwards  said: 
"Whatever  in  a  public  river  or  on  its  banks  you  do,  or 
whatever  into  a  public  river  or  onto  its  banks  you  put, 
whereby  the  landing  or  the  navigation  is  made  ivorse,  you 
shall  restore  the  former  condition."  (D.  43.  12.  1.  19.) 

§  35.  (ULPIAN.)  The  first  interdict  was  prohibitory ; 
this  last  is  reslitutional,  and  pertains  to  the  same  state  of 
facts.  (D.  43.  12.  1.  20.) 

§  36.  (ULPIAN.)  He  who  has  done  or  put  anything 
thus  prohibited  is  thereby  commanded  to  restore  the  for- 
mer condition,  provided  the  landing  or  navigation  has 
been  thereby  made  worse.  (D.  43.  12.  1.  21.) 

§  37.  (LABEO.)  *  *  *  Labeo  writes  that  if  your 
predecessor  has  diverted  the  water,  and  you  continue  to 
use  it,  the  interdict  applies  against  you.  (D.  43.  12.  1.  22.) 

§  38.  (POMPONIUS.)  There  is  nothing  to  prevent  any 
one  taking  water  from  a  public  river,  unless  the  sovereign 
or  the  senate  forbids  it,  provided  that  the  water  so  taken 
is  not  in  public  use.  But  if  the  river  is  either  navigable, 
or  makes  something  else  navigable,  the  water  is  not  per- 
mitted to  be  so  used.  (D.  43.  12.  2.) 

§  39.  (POMPONIUS.)  Many  may  take  away  water 
from  a  river,  but  in  such  manner  only  that  their  neigh- 
bors are  not  injured,  or,  if  the  stream  is  not  large,  those 
on  the  other  side.  (D.  43.  20.  3.  1.) 
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§.  40.  (POMPONIUS.)  Water  which  is  born  in  a  river 
[springs  up  in  a  river  bed]  belongs  concededly  to  him  who 
leads  it  off.  (D.  43.  20.  3.  3.) 

§  41.  (PAULUS.)  Rivers  which  flow  (perennially)  are 
public,  and  their  banks  are  also  public.  (D.  43.  12.  3.) 

The  banks  are  believed  to  be  those  parts  which  contain 
the  river  at  high-water  mark. 

Not  all  places  along  the  banks  of  rivers  are  public. 
The  bank  is  that  part  where  the  slope  begins  from  the 
level  down  to  the  water.  (D.  43.  12.  3.  1-2.) 

§  42.  (SCAEVOLA.)  It  is  asked  if  one  who  has  houses 
on  opposite  sides  of  a  public  river  has  a  private  right  to 
build  a  bridge  across.  The  answer  is,  he  has  not  (D. 
43.  12.  4.) 

§  43.  (THE;  PRAETOR'S  INTERDICT.)  The  Praetor 
says :  "I  forbid  that  anything  be  done  in  a  public  river 
or  on  its  banks,  or  that  anything  be  put  in  a  public  river 
or  on  its  banks,  zvhereby  the  water  is  made  to  How  other- 
wise than  as  during  the  summer  before"  (D.  43.  13.  1.) 

§  44.  (ULPIAN.)  The  Praetor  has  provided  in  this 
interdict  against  the  exhaustion  of  rivers  by  permissions 
for  turning  off  the  water,  or  a  change  in  the  bed,  lest  in- 
jury be  done  to  neighbors.  (D.  43.  13.  1.  1.) 

§  45.  (ULPIAN.)  The  interdict  pertains  to  public  riv- 
ers, whether  they  are  navigable  or  not.  (D.  43.  13.  1.  2.) 

§  46.  (ULPIAN.)  Says  the  Praetor:  "Whereby  the 
water  is  made  to  How  otherwise  than  as  the  summer  be- 
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fore"  Not  every  one,  therefore,  who  does  or  puts  any- 
thing, is  held,  but  he  who  by  doing  or  putting  causes 
the  water  to  flow  otherwise  than  it  did  the  summer  before. 
The  words  "to  flow  otherwise"  do  not  relate  to  the  quan- 
tity of  the  water  flowing,  but  to  the  boundaries  and  per- 
manence of  the  river's  course ;  and  in  general  it  may  be 
said  that  one  is  held  under  this  interdict  only  where,  by 
what  is  done,  the  course  of  the  water  is  changed ;  or  is 
made  deeper  or  more  constricted,  whereby  the  current  be- 
comes more  rapid,  to  the  detriment  of  those  who  dwell 
adjacent.  And  the  interdict  will  apply  if  such  dwellers 
suffer  any  other  detriment  from  the  acts  done.  (D.  43. 
13.  1.  3.) 

§  47.  (UI.PIAN.)  If  one  conducting  water  through  a 
covered  channel  seeks  to  make  the  channel  an  open  one, 
or  vice  versa,  an  injunction  will  lie,  if  any  of  his  neighbors 
are  inconvenienced  by  his  acts.  (D.  43.  13.  1.  4.) 

§  48.  (UI.PIAN.)  In  like  manner  if  one  leads  water 
in  a  ditch  from  the  river,  or  changes  the  location  of  the 
ditch  as  to  the  river,  or  changes  the  bed  of  the  river,  the 
Praetor's  interdict  applies.  (D.  43.  13.  1.  5.) 

§  49.  (UI.PIAN.)  There  are  those  who  think  that  a 
plea  of  "strengthening  the  banks"  may  be  set  up  to  a 
prosecution  under  the  interdict.  That  is,  if  what  is  done 
does  make  the  water  flow  otherwise,  still,  nevertheless, 
if  done  to  strengthen  the  banks  the  interdict  does  not 
apply.  But  this  plea  does  not  suit  other  law  writers,  be- 
cause, they  say,  the  banks  ought  not  to  be  strengthened 
to  the  damage  of  those  dwelling  along  the  river.  This 
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right,  however,  we  have,  that  the  Praetor  may  determine 
from  the  facts  whether  the  plea  should  be  allowed.  In 
most  cases  the  utility  of  the  work  will  decide  the  plea. 
(D.  43.  13.  1.  6.) 

§  50.  (ULPTAN.)  But  even  if  some  advantage  does 
come  to  him  who  has  done  a  work  in  a  public  river — for 
instance,  if  the  river  is  accustomed  to  do  his  estate  great 
damage,  and  he  has  built  strong  levees  or  other  defenses 
to  protect  it,  and  by  reason  thereof  the  course  of  the 
river  has  been  somewhat  deflected — why  should  he  not 
receive  consideration?  I  know  that  many  have  diverted 
rivers  entirely  and  changed  their  beds  in  consulting  the 
interests  of  their  estates.  We  ought  to  look  at  the  use- 
fulness of  things  and  the  safety  of  him  who  does  the 
work,  provided  that  those  who  dwell  along  the  river  are 
not  injured.  (D.  43.  13. 1.  7.) 

§  51.  (UI.PIAN.)  He  shall  be  held  by  this  interdict 
who  causes  the  water  "to  How  otherivise  than  as  during 
the  summer  before,"  and  it  is  said  the  Praetor  specified 
"the  summer  before"  because  the  natural  flow  of  a  river 
is  more  certain  in  the  summer  than  in  the  winter.  The 
edict  does  not  refer  to  the  present  summer,  but  to  the 
summer  before,  because  the  flow  during  the  past  sum- 
mer is  less  a  matter  of  doubt.  A  summer  extends  to  the 
autumnal  equinox  [September  22d].  If  prosecution  un- 
der the  edict  is  in  summer,  we  must  look  to  the  next  pre- 
ceding summer.  If  the  prosecution  is  in  winter,  then  we 
must  look,  not  to  the  nearest  summer,  but  to  the  summer 
before  that.  (D.  43.  13.  1.  8.) 
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§  52.  (ULPIAN.)  This  interdict  can  be  used  by  every- 
body, but  not  against  everybody.  It  only  runs  against 
him  who  has  done  something  to  make  the  water  flow 
where  he  had  no  right  to  make  it  flow.  (D.  43.  13.  1.  9.) 

§  53.  (Uu*iAN.)  This  interdict  also  runs  against  the 
heirs  of  *he  wrongdoer.  (D.  43.  13.  1.  10.) 

§  54.  (THE  PRAETOR'S  INTERDICT.)  Again,  the  Prae- 
tor says:  "Whatever  in  a  public  river  or  on  its  banks 
you  do,  or  ivhatcver  into  a  public  river  or  onto  its  banks 
you  put,  if  on  account  thereof  the  river  flows  differently 
from  what  it  did  the  summer  before,  you  shall  restore  the 
former  condition"  (D.  43.  13.  1.  11.) 

§  55.  (ULPIAN.)  This  interdict  is  restitutional ;  the 
one  preceding  is  prohibitory  and  pertains  to  things  not 
yet  done.  If,  therefore,  a  thing  is  already  done,  the  for- 
mer condition  may  be  restored  by  this  interdict  [by  a 
mandatory  injunction],  but  if  it  is  sought  to  prevent  some- 
thing not  yet  done  the  former  interdict  must  be  used,  and 
if  anything  is  done,  after  the  service  of  the  order  of  in- 
junction, punishment  will  follow.  (D.  43.  13.  1.  12.) 

§  56.  (LABEO.)  It  is  not  unfair,  Labeo  says,  that  a 
mandatory  injunction  (interdicto  restitutorio)  should  issue 
so  that  you  may  not  enjoy  the  possession  of  what  has 
been  done  with  fraudulent  intent.  (D.  43.  13.  1.  13.) 

§  57.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
says:  "I  forbid  that  any  violence  be  done  to  him  who 
has  a  right  in  a  public  river  to  float  a  boat  or  raft,  or  to 
load  or  unload  upon  the  banks.  I  also  decree  that  it  is 
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permissible  to  all  to  navigate  a  public  lake,  a  public  canal, 
and  a  public  pond."  (D.  43.  14.  1.) 

§  58.  (ULPIAN.)  By  the  above  interdict  it  is  seen 
that  no  one  is  prohibited  from  navigating  a  public  river. 
In  the  same  manner  that  the  use  of  a  public  road  is  pro- 
hibited, the  above  interdict  prohibits.  For  that  reason  the 
Praetor  thought  best  to  set  it  forth.  (D.  43.  14.  1.  1.) 

§  59.  (ULPIAN.)  The  interdict  does  not  apply  to  pri- 
vate places. 

A  lake  is  a  body  of  perpetual  water. 

A  pond  is  a  temporary  body  of  still  water,  which  gen- 
erally gathers  in  winter. 

A  canal  is  an  artificial  channel  for  water. 

A  lake,  a  pond,  or  a  canal  may  be  public.  (D.  43.  14. 
1.  2-6.) 

§  60.  (ULPIAN.)  If  any  one  wants  to  get  an  injunc- 
tion on  the  ground  that  a  place  (road)  is  dug  lower  than 
necessary  through  which  cattle  are  driven  free  to  a  river, 
it  ought  not  to  be  granted  against  the  driver ;  and  thus 
Mela  writes.  He  further  writes  that  such  an  injunction 
is  proper,  on  the  other  hand,  in  favor  of  the  driver,  lest 
violence  be  done  to  him  by  whom  a  flock  is  being  driven 
to  a  public  river  and  its  banks.  (D.  43.  14.  1.  8.) 

§  61.  (TREBATIUS  AND  MARCELLUS.)  Trebatius  says 
that  if  one  drives  a  greater  number  of  cattle  to  the  water 
than  he  has  a  right  to  drive,  the  whole  flock  may  with 
impunity  be  prevented,  because  the  cattle  that  are  added 
to  those  cattle  that  have  a  right  to  be  driven  vitiate  the 
right  of  the  whole  herd.  But  Marcellus  says  that  if  one 
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having  the  right  to  drive  a  certain  number  of  cattle  to 
water  drives  more,  he  cannot  be  prohibited  as  to  all, 
which  is  true,  for  the  cattle  can  be  separated.  (D.  43.  20. 
1. 18.) 

§  62.  (INTERDICT  OF  THE  PRAETOR.)  The  Praetor 
says :  "/  forbid  violence  against  him  who  is  doing  a 
work  in  a  public  river  or  on  its  banks  with  the  lawful 
purpose  of  protecting  the  banks  or  the  fields  in  the  neigh- 
borhood, as  long  as  navigation  is  not  on  that  account 
made  worse:  Provided,  that  upon  the  award  of  a  jury 
(viri  boni  arbitratu)  there  is  given  a  bond  against  appre- 
hended injury  for  ten  years  to  come,  or  satisfaction,  or 
unless  the  award  of  the  jury  is  that  no  bond  or  satisfac- 
tion need  be  given."  (D.  43. 15.  1.) 

§  63.  (ULPIAN.)  It  is  most  useful  that  the  banks  of  a 
public  river  be  repaired  and  strengthened.  As,  there- 
fore, an  interdict  was  made  concerning  the  repair  of 
public  roads,  so  also  was  one  issued  concerning  the 
strengthening  of  the  banks  of  rivers.  (D.  43.  15.  1. 1.) 

§  64.  (ULPIAN.)  With  right  the  Praetor  adds :  "As 
long  as  navigation  is  not  on  that  account  made  worse," 
for  such  improvements  alone  are  to  be  tolerated  as  are  no 
impediments  to  navigation.  (D.  43.  15.  1.  2.) 

§  65.  (ULPIAN.)  He  who  wants  to  strengthen  the 
bank  of  a  public  river  must  give  security  against  future 
damages,  or  else  satisfaction,  according  to  his  property. 
It  is  also  expressed  in  this  interdict  that  upon  the  award 
of  a  jury  a  bond  must  be  given  against  apprehended  in- 
jury for  ten  years  or  else  satisfaction.  (D.  43.  15. 1.  3.) 
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§  66.  (UUPIAN.)  The  security  is  given  to  neighbors 
and  also  to  property  owners  across  the  river.  (D.  43.  15. 
1.4.) 

§  67.  (UUPIAN.)  Moreover,  care  must  be  taken  that 
the  security  is  given  before  the  work  is  done.  For  when 
the  work  is  done  no  power  remains  of  applying  the  inter- 
dict, even  if  harm  should  afterwards  result,  and  in  such 
case  action  must  then  be  brought  under  the  Aquillian 
Law.  (D.  43.  15.  1.  5.) 

§  68.  (ULPIAN.)  It  is  to  be  noticed  that  the  Praetor 
makes  no  provisions  concerning  the  strengthening  of  the 
banks  of  a  lake,  a  canal,  or  a  pond,  but  the  same  rule 
will  apply  as  in  strengthening  the  banks  of  rivers.  (D. 
43.  15.  1.  6.) 

§  69.  (THE  PRAETOR'S*  INTERDICT.)  The  Praetor 
says:  "Neither  do  anything  in  a  public  place  nor  put 
anything  therein  from  which  damage  may  ensue,  unless 
such  right  is  granted  you  by  statute,  senatus  consultum, 
edict,  or  sovereign  decree.  I  will  not  grant  an  injunction 
as  to  what  may  be  done"*  (D.  43.  8.  2.) 

§  70.  (ULPIAN.)  The  Praetor's  interdict  applies  to 
him  who  builds  a  structure  in  the  sea,  if  any  one  is  in- 
jured thereby;  but  if  no  one  is  injured,  he  is  protected 
who  builds  upon  a  river  bank  or  out  in  the  sea.  (D.  43. 
8.  2.  8.) 

*NOTE. — Disobedience  would  be  a  crime,  and  injunctions  do 
not  apply  to  prevention  of  crimes. 
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§  71.  (NERATIUS.)  That  which  any  one  has  built  on 
the  seashore  is  his,  because  the  seashore  is  not  public 
in  the  same  sense  as  those  things  which  are  the  patrimony 
of  the  people,  but  are  like  those  things  which  are  first 
produced  by  nature  and  have  as  yet  become  the  property 
of  no  one.  Nor  is  their  condition  dissimilar  from  that 
of  fish  or  wild  animals,  which  as  soon  as  caught  become 
without  doubt  the  property  of  him  into  whose  power  they 
have  passed.  *  *  * 

On  the  other  hand,  he  who  builds  on  the  bank  of  a 
public  river  does  no):  make  the  place  his.  (D.  41.  1. 


§  72.  (ULPIAN.)  *  *  *  If  anything  be  done  con- 
trary to  the  laws  or  edicts  of  the  sovereign,  which  are 
made  as  to  the  regulation  of  buildings  or  as  to  some 
sacred  or  some  religious  spot,  or  as  to  some  public  place, 
or  the  banks  of  some  river,  in  these  cases  injunctions  are 
granted.  (D.  39.  1.  1.  17.) 

§  73.  (ULPIAN.)  If  one  builds  in  the  sea  or  on  the 
seashore,  although  not  on  his  own  land,  yet  nevertheless 
he  by  the  jus  gentium  makes  it  his.  If  any  one,  there- 
fore, wished  to  prohibit  him  from  building  there,  such 
one  would  not  have  the  right  to  prohibit  nor  to  declare 
it  an  encroachment  unless  on  one  account,  which  is  to 
demand  security  for  threatened  injury  to  himself.  D. 
39.  1.  1.  18.) 

§  74.  (ULPIAN.)  The  use  of  public  streams  is  com- 
mon to  all,  just  the  same  as  public  roads  and  the  shores 
of  the  sea.  In  these  places  it  is  therefore  by  public  right 
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permitted  to  any  one  to  build  up  or  to  tear  down,  pro- 
vided, however,  that  this  is  done  without  disadvantage 
to  anybody  else.  For  that  reason  a  bond  for  security  is 
given  on  account  of  the  construction  alone,  and  not  for 
injury  to  the  place;  that  is,  the  bond  is  given  for  the 
damage  which  the  structure  may  cause.  *  *  *  (D. 
39.  2.  24.) 

§  75.  (CENSUS.)  I  think  that  the  shores  over  which 
the  Roman  people  hold  sway  belong  to  the  Roman  people. 
(D.  43.  8.  3.) 

§  76.  (CENSUS.)  The  use  of  the  sea  is  common  to  all 
mankind,  the  same  as  the  air,  and  piles  driven  into  the  sea 
belong  to  him  who  drove  them,  but  it  is  not  permitted  to 
be  done  if  the  use  of  the  shore  or  the  sea  on  this  account 
is  impaired.  (D.  43.  8.  3.  1.) 

§  77.  (SCAEVOLA.)  To  build  on  the  banks  of  a  river 
is  allowed  by  the  law  of  nations,  unless  the  public  use  is 
impaired.  (D.  43.  8.  4.) 

§  78.  (ULPIAN  AND  LABEO.)  Finally,  Labeo  says: 
"There  are  certain  fixed  laws  governing  the  status  of 
fields,  as,  for  instance,  where  such  fields  have  large 
streams;  there  it  is  permissible  for  me  to  have  dykes  or 
ditches  on  your  land.  If  there  be  no  fixed  law  governing 
a  field,  its  natural  condition  must  be  taken  into  considera- 
tion, and  the  lower  field  be  servient  to  the  upper.  This 
disadvantage  the  lower  field  naturally  endures  from  the 
upper,  and  may  be  compensated  by  other  advantages. 
Even  as  all  the  fatness  of  the  land  descends  to  him,  so 
also  the  inconvenience  of  the  water  descends. 
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If  no  fixed  lav  governs  the  field,  ancient  custom  takes 
the  place  of  law ;  for  in  servitudes  we  follow  the  rule 
that  where  the  servitude  is  not  found  to  be  imposed  by 
law  he  who  has  a  long  time  exercised  the  right  without 
force,  stealth,  or  variation  is  regarded  as  having  a  servi- 
tude by  ancient  custom  or  fixed  law.  We  cannot,  how- 
ever, compel  a  neighbor  to  build  dykes  on  his  own  land, 
but  we  ourselves  may  build  them  there,  and  this  will  be  a 
quasi  servitude,  concerning  which,  as  a  useful  thing,  we 
may  bring  a  suit  or  have  an  injunction.  (D.  39.  3.  1.  23.) 

§  79.  (ULPIAN.)  (  Levees  built  along  a  river  on  pri- 
vate ground  also  come  within  the  scope  of  the  action  aq. 
plu.  ar.,*  even  if  they  damage  the  other  side  of  the  river, 
provided  such  levees  were  built  within  the  memory  of 
man,  and  ought  not  to  have  been  built.  (D.  39.  3.  23.  2.) 

§  80.  (CENSUS.)  Celsus,  Jr.,  asserts  that  if  a  tree 
grows  on  the  river  bank  in  front  of  my  field  the  tree  is 
mine  because  the  soil  is  mine,  although  the  use  is  in  the 
public,  and  therefore  when  the  river  dries  up  the  bed  be- 
longs  to  the  abutting  proprietors  because  the  public  are 
able  to  use  the  river  no  longer.  (D.  41.  1.  30.  1.) 

§  81.  (ULPIAN.)  Pomponius  reports  this  kind  of  a 
case :  In  a  shipwreck  some  stone  was  sunk  in  the  Tiber. 
Afterwards  the  stone  was  taken  out.  Did  the  ownership 

*  The  action  of  "aquae  pluviae  arcendae"  was  an  action  con- 
cerning rain  water.  Its  scope  was  very  broad,  and  embraced, 
injunction  and  damages  done  by  the  water  after  it  had  fallen. 
See  herein  section  31G  and  following  sections  concerning  pro- 
cedure. 
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of  the  stone  remain  intact  while  submerged  ?  I  think  the 
ownership  did,  but  not  the  possession.  *  *  *  (D.  41. 
2.  13.) 

§  82.  (PAUUJS.)  A  right  of  way  may  be  created  over 
an  intervening  river  if  it  can  be  forded  or  has  a  bridge, 
but  not  if  it  be  crossed  by  a  ferry.  This  is  so  if  the  river 
flows  through  an  estate  belonging  to  only  one  person,  but 
it  is  otherwise  if  your  estate  is  next  to  mine,  then  the 
river,  then  the  estate  of  Tatius,  then  a  public  road  to 
which  I  desire  to  obtain  access. 

Do  we  see  anything  that  forbids  your  giving  me  a  right 
of  way  to  the  river,  and  then  Tatius  giving  me  one  to  the 
road  ? 

But  let  us  see  whether,  if  you  are  the  owner  of  the 
estate  lying  between  the  river  and  the  road,  the  same 
rights  exist.  Is  not  a  road  generally  built  to  a  city,  or 
to  another  public  road,  or  to  a  river  having  a  ferry,  or 
to  another  estate  of  the  same  owner?  If  this  is  so,  it 
does  not  seem  that  a  servitude  is  interrupted,  even  if  a 
public  stream  does  flow  between  estates  of  the  sanv 
owner.  (D.  8.  3.  38.) 

§  83.  (JAVOLENUS.)  If  the  site  of  a  private  road, 
footpath,  or  driveway  be  occupied  by  the  current  of  a 
river  for  a  length  of  time  less  than  is  fixed  for  the  loss 
of  a  servitude  by  nonuser,  and  during  such  time  the  con- 
dition is  restored  by  the  formation  of  alluvion,  the  servi- 
tude is  restored  in  its  original  force.  If  time  enough  has 
run  to  destroy  the  servitude,  then  it  must  be  legally  re- 
newed. (D.  8.  6.  14.) 
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* 

§  84.  QAVOLENUS.)  If  a  public  road  is  lost  by  the 
current  of  a  river,  or  is  ruined,  the  nearest  neighbor  must 
furnish  a  roadway.  (D.  8.  6.  14.  1.) 

§  85.  (PAULUS.)  It  has  been  decided  that  a  servi- 
tude of  drawing  water  may  be  established  although  a 
public  road  intervenes;  and  this  is  true.  But  not  alone 
as  to  a  public  road,  but  also  as  to  a  public  river;  and  in 
the  same  manner  a  servitude  of  roadway,  footpath,  or 
driveway  may  be  established  over  an  intervening  public 
river,  providing  the  size  of  the  river  is  not  an  obstacle  to 
the  passage.  (D.  39.,3. 17.  2.) 

§  86.  (PAULUS.)  So,  also,  it  is  if  my  neighbor  owes 
a  servitude,  not  to  my  field  next  to  him,  but  to  the  one 
farther  beyond,  I  can  plead  the  right  to  go  and  to  drive 
to  the  further  field  [through  his  land],  although  no  servi- 
tude attaches  to  my  nearest  field,  just  the  same  as  in  the 
case  of  an  intervening  public  road,  or  river  if  fordable. 
But  if  a  sacred  place  intervenes,  either  consecrated  or  di- 
vine, the  use  of  which  is  forbidden,  none  of  the  foregoing 
servitudes  may  be  imposed  thereon.  (D.  39.  3.  17.  3.) 

§  87.  (PAULUS.)  But  if  the  land  of  a  third  party  in- 
tervenes between  mine  and  yours  I  can  impose  on  your 
land  the  servitude  of  drawing  water  if  the  third  party 
cedes  me  a  footpath  to  cross  over.  In  like  manner  if 
from  a  public  river  bordering  your  land  I  wish  to  draw 
water  perennially  I  can  be  granted  a  footpath  thereto. 
(D.  39.  3.  17.  4.) 

§  88.  QAVOLENUS.)  If  I  have  the  usufruct  of  a  gar- 
den, and  a  river  floods  it  and  retires,  Labeo  thinks  the 
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usufructuary  right  restored,  because  the  soil  has  remained 
all  the  time  in  the  same  legal  status.  I  consider  this  true 
if  the  river  has  merely  inundated  the  garden,  but  if, 
changing  its  channel,  it  flows  over  the  garden,  I  think 
the  usufruct  is  lost,  because  the  site  of  the  river  has  be- 
come public,  and  cannot  be  restored  to  its  former  status. 
(D.  7.  4.  24.) 

§  89.  (PoMPONius.)  If  a  field  whose  usufruct  is  ours 
be  flooded  by  river  or  sea,  our  usufruct  is  lost;  further- 
more, the  property  is  lost,  nor  can  we  retain  the  usufruct 
by  fishing  on  the  site.  But,  in  the  same  manner,  if  the 
water  moves  out  as  it  moved  in,  and  the  property  is  re- 
stored, it  may  be  asserted  that  the  usufruct  is  restored. 
(D.  7.  4.  23.) 

§  90.  (UivPiAN.)  If  one  being  licensed  to  fish  in  a 
public  lake  or  public  pond  is  interfered  with,  both  Sabinus 
and  Labeo  agree  that  he  can  have  a  suitable  injunction. 
Therefore  if  he  has  a  municipal  license  it  will  be  most 
just,  in  view  of  the  license  tax  he  has  paid,  that  he  be  pro- 
tected by  the  Praetor's  interdict.  [Sec.  57,  supra.]  (D. 
43.  14.  1.  7.) 

§  91.  (ULPIAN.)  Concerning  the  right  of  raising 
water  by  a  wheel  from  a  river,  or  of  drawing  water  there- 
from, or  the  imposing  of  a  servitude  upon  a  public  reser- 
voir, many  have  doubted  whether  such  were  true  servi- 
tudes. But  in  a  rescript  of  the  Emperor  Antonius  to 
Tulianus  it  is  stated  that:  "Admitting  that  such  rights 
are  not,  in  strict  law,  servitudes,  nevertheless,  if  one  has 
acquired,  by  my  decision  or  otherwise,  in  any  legitimate 
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manner,  such  rights,  they  are  to  be  preserved  to  him." 
(D.  8.  4.  2.) 

§  92.  (PAUUJS.)  There  is  a  species  of  possession 
called  "pro  suo"  (proprietary),  for  in  such  manner  we 
possess  all  those  things  which  we  capture  in  sea,  earth, 
or  sky,  or  which  become  ours  by  alluvion.  *  *  *  (D. 
41.  10.  2.) 

§  93.  (PoMPONius.)  If  you  are  leading  water  from 
a  public  river,  and  the  river  changes  its  bed,  you  may  not 
follow  the  river  to  its  new  channel,  because  there  is  no 
servitude  imposed  on,  the  new  territory  (through  which 
you  would  have  to  go  to  reach  the  river) ;  but  if  alluvion, 
little  by  little,  forms  on  your  own  land,  you  may  follow 
the  river,  because  the  whole  river  site  is  servient. 

If  the  river  by  a  circumflex  takes  a  new  bed,  you  may 
not  follow  it,  because  the  intervening  territory  is  not 
servient  and  your  right  is  broken.  (D.  43.  20.  3.  2.) 

§  94.  (POMPONIUS.)  Alluvion  may  restore  that  field 
which  the  current  of  a  river  has  carried  entirely  away. 
Therefore  if  a  field  lying  between  a  public  road  and  a 
river  becomes  occupied  by  the  river,  either  little  by  little 
or  otherwise,  it  relapses  to  its  former  owner  when  the 
river  retires.  Rivers  may  therefore  be  likened  to  tax 
magistrates  (censitors),  in  that  they  turn  private  property 
into  public,  and  public  into  private.* 

*NOTE. — The  illustration  is  a  witticism.  The  censitor  took 
the  money  from  the  people,  and  thus  made  it  public ;  then  he 
stole  it  or  converted  it  to  his  own  use,  and  made  it  again  pri- 
vate. 
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Hence  it  follows  that  the  land  was  made  public  prop- 
erty when  it  became  the  bed  of  a  river,  and  now,  being 
restored,  should  be  the  private  property  of  its  former 
owner.  (D.  41.  1.  30.  3.) 

§  95.  (ULPIAN.)  A  similar  question  is  that  concern- 
ing alluvion.  It  has  been  decided  also  that  the  use  of 
the  alluvion  pertains  to  the  usufructuary ;  but  if  an  island 
forms  in  a  river,  near  an  estate,  so  Pegasus  decides,  the 
enjoyment  of  its  use  does  not  pertain  to  the  usufructuary, 
although  it  is  conceded  to  belong  to  the  estate,  because 
the  island  becomes,  as  it  were,  a  separate  property  itself, 
the  usufruct  of  which  does  not  belong  to  you  [the  usu- 
fructuary] .  This  opinion  is  not  without  reason,  for  where 
an  accretion  takes  place  imperceptibly  the  usufruct  in  the 
same  way  increases,  but  where,  on  the  other  hand,  the 
accretion  appears  as  a  separate  entity,  it  does  not  go  to 
the  usufructuary.  (D.  7.  1.  9.  4.) 

§  96.  (FLORENTINUS.)  With  regard  to  fields  having 
limits  [definite  metes  and  bounds],  the  right  of  alluvion 
does  not  apply,  and  thus  the  Emperor  Pius  decreed. 
*  *  *  (D.  41.  1.  16.) 

§  97.  (PAULUS.)  An  island  which  has  formed  in  a 
river  does  not  become  the  common  property,  in  undivided 
shares,  of  those  having  estates  on  the  river  side,  but  in 
definite  parts.  For  each  shall  have  so  much  as  lies  in 
front  of  him,  measured  by  a  straight  line  through  the 
island  in  prolongation  of  the  boundaries  of  his  estate. 
(D.  41.  1.  29.) 
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§  98.  (PoMPONius.)  Thus,  if  an  island  forms  in  front 
of  a  part  of  my  estate,  and  I  sell  the  portion  of  my  estate 
upon  which  the  island  does  not  front,  nothing  of  the 
island  goes  to  the  purchaser,  for  the  same  reason  that  no 
part  of  it  would  have  gone  to  him  in  the  first  place  if, 
being  the  owner,  the  island  had  then  formed.  (D.  41. 
1.  30.) 

§  99.  (POMPONIUS.)  In  three  ways  an  island  may 
form  in  a  river:  First,  when  a  river  encircles  a  field 
which  was  not  a  part  of  its  bed;  second,  when  a  river, 
leaving  a  place  in  its  bed  dry,  sinks  and  flows  around  it ; 
third,  when  little  by  little  it  raises  a  place  by  accretion  in 
the  bed  and  enlarges  it  from  the  flow. 

By  the  first  method  the  ownership  of  the  property  in 
the  island  is  not  changed.  By  the  other  two  methods  the 
island  becomes  the  property  of  those  whose  fields  were  the 
nearest  when  the  island  first  appeared.  For  such  is  the 
nature  of  a  river  that  when  its  course  is  changed  the 
status  of  its  bed  is  changed,  and  it  makes  little  difference 
whether  the  bed  of  the  river  has  changed  itself,  or 
whether  there  has  been  an  accumulation  of  soil  and  earth, 
for  both  are  relatively  the  same.  (D.  41.  1.  30.  2.) 

§  100.  (POMPONIUS.)  If  I  drive  piles  into  the  sea, 
and  build  thereon,  the  structure  immediately  becomes 
mine.  The  same  if  I  make  an  island  in  the  sea  it  imme- 
diately becomes  mine,  because  that  which  has  no  owner- 
ship belongs  to  the  possessor.  (D.  41.  1.  30.  4.) 

§  101.  (PROCULUS.)  In  the  river  fronting  me  an 
island  formed  in  such  manner  that  it  did  not  extend  be- 
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yond  the  boundaries  of  my  estate ;  afterwards  the  island 
grew  little  by  little,  until  it  fronted  the  estates  of  my 
neighbors  above  and  below.  I  seek  to  know  whether  the 
accretion  from  end  to  end  belongs  to  me  because  it  has 
joined  itself  to  mine,  or  whether  it  belongs  to  him  to 
whom  it  would  have  belonged  if  the  whole  length  of  the 
island  had  appeared  at  the  same  time.  Proculus  re- 
sponded :  "If  this  river  of  yours  about  which  you  write, 
and  in  which  an  island  is  formed  opposite  your  field,  is 
a  river  in  which  the  right  of  alluvion  is  recognized,  and 
if  the  island  so  formed  does  not  exceed  your  field  in 
length,  and  if  the  island  in  the  beginning  was  nearer  your 
estate  than  of  his  estate  across  the  river,  the  island  is 
wholly  yours,  and  whatever  of  alluvion  afterwards  at- 
taches to  the  island  is  also  yours,  even  if  it  is  so  added 
that  the  island  extends  in  front  of  your  neighbors  above 
and  below,  or  even  if  it  had  grown  closer  to  the  estate 
across  the  river  than  to  yours."  (D.  41.  1.  56.) 

§  102.  (PROCULUS.)  Again  I  ask :  If  the  island  was 
formed  more  close  to  my  side  of  the  river,  and  after- 
wards all  of  the  river  begins  to  flow  between  me  and  the 
island,  leaving  its  bed  entirely  where  the  greater  part  of 
the  stream  did  flow,  whether  you  doubt  that  the  island 
remains  mine,  and  whether  of  that  land  which  the  river 
in  its  course  abandoned  a  part  belongs  to  me.  I  beg  you 
to  write  me  what  you  think  about  it.  Proculus  re- 
sponded :  "If  in  the  beginning  the  island  is  formed  near- 
est to  your  land,  and  the  river,  abandoning  its  greater 
channel,  which  was  between  the  island  and  the  estate 
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across  the  river,  flows  between  your  land  and  the  island, 
the  latter  nevertheless  remains  yours.  But  the  aban- 
doned channel,  which  was  between  the  island  and  the 
estate  of  him  across  the  river,  must  be  divided  down  the 
middle,  so  that  the  half  nearest  the  island  belongs  to  you 
and  the  other  half  to  him.  Of  course,  I  understand  that 
as  the  channel  on  one  side  of  the  island  has  dried  up,  that 
the  island  no  longer  exists,  but,  to  make  things  more 
easily  understood,  the  area  that  was  an  island  is  still 
called  an  island."  (D.  41.  1.  56.  1.) 

§  103.  (LABEO.)  Jf  an  island  in  a  river  is  your  pri- 
vate property,  nothing  concerning  it  can  be  public.  Is 
that  so?  Paulus  says:  "No,  indeed.  In  this  class  of 
islands  the  banks  near  the  rivers,  and  the  shores  near  the 
sea,  are  public,  not  less  than  the  fields  on  the  mainland 
along  the  rivers  and  shores  where  the  same  law  applied." 
(D.  41.  1.  65.  1.) 

§  104.  (PAULUS.)  If  an  island  is  formed  in  a  public 
river  nearest  to  your  estate,  the  island  is  yours.  Says 
Paulus :  "Let  us  see.  This  may  be  false  as  regards  an 
island  which  does  not  rest  on  the  bed  of  a  river,  but  upon 
bushes  or  some  other  light  material,  and  is  sustained  in 
the  river,  so  that  it  does  not  touch  ground  and  is  movable. 
Such  a  formation  is  pretty  near  public,  and  is  yet  an  island 
in  a  river."  (D.  41.  1.  65.  2.) 

§  105.  (PAULUS.)  Paulus  says:  "If  an  island  to 
your  benefit  is  formed  in  a  river,  and  thereafter  between 
this  island  and  the  opposite  shore  another  island  is  formed, 
the  measurement  to  determine  the  ownership  of  the  latter 
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may  be  from  your  island,  and  not  from  your  field  on  ac- 
count of  which  the  first  island  became  yours;  for  what 
matters  it  what  sort  of  field  it  may  be  on  the  nearness 
of  which  to  the  island  the  question  is  raised  ?"  (D.  41.  1 
65.  3.) 

§  106.  (LABEO.)  Labeo  says  in  the  same  book:  "If 
that  which  has  been  built  in  a  public  place  or  has  grown 
up  in  a  public  place  is  public,  then  also  an  island  which  is 
born  in  a  public  river  ought  to  be  public."  (D.  41.  1. 
65.  4.) 

§  107.  (ULPIAN.)  If  an  island  forms  in  public  river, 
and  some  act  is  done  thereon,  the  act  is  not  done  in  a  pub- 
lic place;  for  the  island  belongs  to  the  occupant  if  he 
has  fields  marked  off  thereon,  or  else  it  belongs  to  him 
who  owns  the  bank.  If  formed  in  the  middle  of  the  chan- 
nel, the  island  belongs  to  those  who  own  both  banks.  (D. 
43.  12.  1.  6.) 

§  108.  (ULPIAN.)  Likewise  if  a  stream  surrounds 
anything,  be  it  known  that  it  belongs  to  him  whose  it  was 
before,  and  if  anything  is  done  thereon  it  is  not  done  in  a 
public  river.  Nor  does  the  Praetor's  interdict  [Sec.  16, 
supra]  apply  to  what  is  done  on  private  property,  not  even 
if  done  in  a  private  river,  for  that  which  is  done  in  a  pri- 
vate river  is  the  same  as  if  done  in  any  other  private 
place.  (D.  43.  12.  1.  10.) 
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ARCENDAE." 

§  109.  (ULPIAN.)  If  one  is  suffering  from  another 
damage  by  "rain  water"  it  can  be  remedied  by  the  action 
of  aq.  plu.  ar.  By  ''rain  water"  we  mean  water  that  falls 
from  the  sky,  and  also  that  which  has  its  origin  in  rain, 
whether  it  does  damage  by  itself,  or,  as  Tuberon  says, 
mixed  with  something'  else.  (D.  39.  3.  1.) 

§  110.  (ULPIAN.)  The  action  of  aq.  plu.  ar.  will  lie 
before  the  actual  damage  has  taken  place,  provided  that 
something  has  been  done  by  another  from  which  the  dam- 
age is  feared;  and  the  action  will  lie  as  often  as  water 
is  about  to  do  harm  in  the  fields  by  reason  of  the  hand 
of  man — that  is,  when  by  something  done  by  the  hand  of 
man  water  flows  differently  than  it  would  flow  by  nature ; 
for  instance,  if  it  is  made  to  flow  in  greater  volume,  or 
more  rapidly,  or  more  violently,  or  if  restraint  has  caused 
it  to  overflow  the  land  of  another. 

If  water  in  its  natural  flow  does  damage,  then  the  said 
action  will  not  lie.  (D.  39.  3.  1.  1.) 

§  111.  (NERATIUS.)  If  one  has  erected  a  dyke  to  ex- 
clude water  which,  exuding  from  a  marsh,  is  accustomed 
to  flow  back  onto  his  field,  and  if  this  marsh  be  swollen 
by  rain  water,  and  if  this  water,  being  thrown  back  by 
the  dyke,  does  damage  to  a  neighbor's  field,  the  action 
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aq.  plu.  ar.  will  compel  the  removal  of  the  dyke.     (D.  39. 
3.  1.  2.) 

§  112.  (QuiNTus  Mucius.)  The  action  aq.  plu.  ar. 
does  not  lie  concerning  those  works  done  in  cultivating 
a  field  with  a  plow. 

But  Trebatius  was  accustomed  to  except,  not  what  was 
done  in  a  field  with  a  plow,  but  only  that  which  was  done 
by  a  plow  in  the  raising  of  grain.  (D.  39.  3.  1.  3.) 

§  113.  (Mucius.)  Ditches  made  for  drying  the  fields 
are  also  made  for  the  purpose  of  cultivating  the  estate, 
but  ought  not  to  be  so  made  as  to  cause  the  water  to  flow 
in  channels.  One  ought  to  so  improve  his  own  land  as 
not  to  injure  the  land  of  his  neghbor.  (D.  39.  3.  1.  4.) 

§  114.  (ULPIAN.)  But  if  one  is  able  to  plow  and 
raise  crops  without  water  furrows  he  will  be  held  if  any- 
thing happens  from  making  them,  notwithstanding  they 
are  made  for  the  purpose  of  cultivating  his  own  land. 
If,  on  the  other  hand,  he  cannot  raise  crops  without  water 
furrows,  he  cannot  be  held  if  he  makes  them. 

Ofilius,  however,  says  that  it  is  lawful  to  make  furrows 
for  such  purpose  if  they  are  straight  and  all  run  the 
same  way.  (D.  39.  3.  1.  5.) 

§  115.  (ULPIAN.)  Commentators  on  Servius  say  that 
if  willow  trees  are  planted,  and  on  account  thereof  water 
is  restrained,  the  action  of  aq.  plu.  ar.  will  lie,  provided 
from  this  cause  water  injures  a  neighbor.  (D.  39.  3.  1.  6,) 

§  116.     (ULPIAN.)     The  persons  hereinbefore  named 
have  said  that  if  water  flows  down  naturally  the  action 
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aq.  plu.  ar.  does  not  lie,  but  if  by  artificial  means  it  is 
forced  to  a  higher  level,  or  drained  to  a  lower,  the  action 
will  lie.  (D.  39.  3.  1.  10.) 

§  117.  (ULPIAN.)  The  same  persons  say  that  every- 
body has  the  right  to  retain  rain  water  on  his  own  land, 
or  draw  the  overflow  from  his  neighbor's  land  to  his 
own,  provided  he  does  no  work  on  his  neighbor's  land ; 
for  no  one  is  prohibited  from  benefiting  himself  if  he  in- 
jures nobody  else,  neither  can  anybody  be  held  on  this 
account.  (D.  39.  3.  1.  11.) 

§  118.  (ULPIAN.)  'it  should  be  noted  that  the  action 
aq.  plu.  ar.  is  appropriate  for  an  upper  against  a  lower 
landlord,  lest  water  in  its  natural  flow  be  artificially  pre- 
vented -from  flowing  down  through  the  latter's  field ;  and 
for  a  lower  against  an  upper  landlord,  lest  the  water  is 
sent  down  in  a  manner  different  from  its  natural  flow. 
(D.  39.  3.  1.  13.) 

§  119.  (ULPIAN.)  In  addition,  it  may  be  added  that 
the  said  action  will  not  lie  when  the  damage  is  caused  by 
the  lay  of  the  land,  because,  as  some  one  has  truthfully 
said,  the  damage  is  not  done  by  the  water,  but  by  the  lo- 
cation. (D.  39.  3.  1.  14.) 

§  120.  (ULPIAN.)  On  the  whole,  I  think  the  action 
aq.  plu.  ar.  only  lies  in  case  the  rain  water,  or  that  which 
comes  from  rain,  does  damage  not  by  natural  causes,  but 
on  account  of  works  made  by  man,  excepting  when  such 
works  are  caused  by  the  tilling  of  fields.  (D.  39.  3.  1.  15.) 
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§  121.  (ULPIAN.)  That  water  which  changes  in  color 
or  increases  in  volume  is  held  to  come  from  rain.  (D.  39. 
3.  1.  16.) 

§  122.  (ULPIAN.)  Also  be  it  known  that  the  said  ac- 
tion has  no  place  except  in  cases  of  damage  by  rain  water 
to  farm  lands.  It  is  not  appropriate  where  damage  is 
done  to  a  building  or  to  a  town,  but  nevertheless  in  such 
a  case  an  action  can  be  brought  charging  that  the  right  of 
roof  drip  and  spout  does  not  exist.  Labeus  and  Cascel- 
lius  said  the  same  thing,  that  the  action  aq.  plu.  ar.  was  a 
special  action,  and  that  an  action  concerning  "spouts  and 
drip"  was  general,  and  that  everywhere  such  an  action 
could  be  brought. 

Therefore  water  which  injures  a  field  will  be  controlled 
by  the  action  aq.  plu.  ar.  (D.  39.  3.  1.  17.) 

§  123.  (ULPIAN.)  No  matter  what  the  origin  of  the 
water,  no  matter  if  arising  in  public  or  sacred  places,  if  it 
descends  onto  a  neighbor's  land,  and  there,  by  reason  of 
some  construction,  is  deflected  upon  mine,  I  can,  so  Labeo 
says,  bring  the  said  action  of  aq.  plu.  ar.  (D.  39.  3.  1.  18.) 

§  124.  (CASSIUS.)  If  water  from  a  city  building  in- 
jures fields  or  a  rural  building,  the  action  of  flu.  et  sti. 
(spouts  and  drip)  may  be  brought.  (D.  39.  3.  1.  19.) 

§  125.  (ULPIAN.)  I  find  it  reported  in  Labeo  that  if 
water  flowing  from  my  fields  does  injury  to  a  house  sit- 
uated within  city  limits  the  action  of  aq.  plu.  ar.  will  not 
be  appropriate.  But  if  from  within  such  limits  water  is 
deflected  onto  my  field,  by  which  I  am  damaged,  the  said 
action  will  lie.  (D.  39.  3.  1.  20.) 
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§  126.  (ULPIAN.)  Inasmuch  as  a  structure  that 
harms  my  field  with  rain  water  gives  me  a  right  to  the 
action  of  aq.  plu.  ar.,  so,  on  the  contrary,  it  may  be  asked 
whether  the  action  lies  if  my  neighbor  makes  a  structure 
to  prevent  water  which  otherwise  flowing  onto  my  fields 
would  benefit  me.  Ofilius  and  Labeo  do  not  think  the 
action  can  be  brought,  even  though  I  am  interested  in  hav- 
ing the  water  reach  me.  Therefore  the  action  lies  if  the 
rain  water  injures,  not  if  it  fails  to  benefit.  (D.  39.  3. 
1.  21.) 

§  127.  (ULPIAN.)  .But  if  a  neighbor  builds  a  struc- 
ture, and  afterwards,  taking  it  away,  the  water  flowing 
to  a  lower  field  does  harm,  Labeo  thinks  the  action  aq. 
plu.  ar.  will  not  lie,  because  there  always  rests  the  servi- 
tude upon  a  lower  field  of  receiving  water  flowing  nat- 
urally down  to  it. 

Labeo  admits,  however,  that  the  action  would  plainly 
lie  if  by  reason  of  the  removal  of  the  structure  the  water 
would  flow  more  vehemently,  or  be  massed.  (D.  39.  3. 
1.  22.) 
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§  128.  (PAULUS.)  If  a  building  from  which  the  drip 
falls  be  removed  in  order  that  another  of  the  same  kind 
and  quality  be  built  in  its  stead,  utility  demands  that  the 
latter  be  considered  the  same  as  the  former,  for  otherwise, 
strictly  speaking,  the  new  building  would  be  another 
building  put  into  the  same  place,  and  therefore  with  the 
removed  building  the  servitude  would  perish,  even  though 
the  ground  be  part  of 'the  building.  (D.  8.  2.  20.  2.) 

§  129.  (PAULUS.)  If  a  servitude  of  drip  is  estab- 
lished, the  owner  of  the  servient  area  is  not  permitted  to 
put  a  building  in  the  place  where  the  drip  is  wont  to  fall. 
(D.  8.  2.  20.  3.) 

§  130.  (PAULUS.)  If  the  drip  fell  from  tiles  formerly, 
it  may  not  thereafter  fall  from  boards  or  other  material. 
(D.  8.  2.  20.  4.) 

§  131.  (PAULUS.)  The  eaves  may  be  built  higher,  no 
matter  how  the  right  of  drip  was  acquired,  for  thereby 
the  servitude  is  made  lighter,  for  the  reason  that  the  wa- 
ter falling  from  aloft  falls  more  gently  and  more  fine, 
and  may  not  all  reach  the  servient  place. 

The  eaves  may  not  be  lowered,  because  thereby  the 
servitude  would  be  increased — that  is,  from  a  drip  to  a 
stream.  For  the  same  reason  the  eaves  may  be  moved 
further  back,  because  the  drip  then  begins  to  fall  more  on 
our  own  property.  The  eaves  may  not  be  moved  out, 
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lest  the  drip  falls  on  another  spot  than  that  on  which 
the  servitude  is  fixed.  We  may  make  the  servitude  more 
lenient,  but  not  more  burdensome. 

In  general,  it  may  be  stated:  "A  neighbor  may  be 
placed  in  a  better,  but  not  a  worse,  condition."  Unless 
so  stipulated  in  the  creation  of  the  servitude,  it  must  con- 
tinue unchanged.  (D.  8.  2.  20.  5.) 

§  132.  (PAULUS.)  He  who  builds  on  the  area  where 
the  drip  falls  may  build  up  to  where  the  drip  begins  to 
fall  vertically.  But  if  the  drip  already  falls  on  a  build- 
ing, the  right  to  build  thereupon  is  conceded  as  long  as 
space  is  left  for  drip  to  fall  vertically.  (D.  8.  2.  20.  6.) 

§  133.  (PoMPONius.)  If  your  dwelling  house  owes 
two  distinct  servitudes  to  my  buildings:  First,  not  to 
build  higher;  second,  to  receive  the  drip  from  my  build- 
ings ;  and  if  then  I  cede  to  you,  in  terms,  "the  right,  as 
against  me,  to  build  your  dwelling  higher" — this  expres- 
sion, so  far  as  concerns  my  right  of  drip,  must  be  con- 
strued to  mean  that  if,  your  building  having  been  raised, 
the  drip  from  my  roof  cannot  fall  thereon,  this  fact  for- 
bids you  from  building  higher,  but  you  may  build  higher 
if  you  do  not  interfere  with  my  drip.  (D.  8.  2.  21.) 

§  134.  (GAius.)  A  testator  has  power  in  his  will  to 
bind  his  heirs  not  to  build  the  homestead  higher,  lest  the 
light  of  neighbors  be  cut  off;  or  that  the  heirs  permit 
the  neighbor  to  set  in  beams  on  the  party  wall,  or  permit 
the  roof  drip  to  fall  from  the  neighbor's  building  on  the 
property  devised,  or  permit  the  neighbor  to  have  a  pass- 
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ageway  or  a  driveway  thereon,  or  draw  water  therefrom. 
(D.  8.  4.  16.) 

§  135.  (JuuANus.)  *  *  *  If  a  neighbor,  by 
building  on  his  own  land,  destroys  my  right  of  drip  on 
the  land,  I  can  bring  an  action  to  have  the  right  of  drip 
restored,  just  the  same  as  we  have  said,  in  another  place, 
in  regard  to  a  right  of  way.  (D.  8.  5.  9.) 

§  136.  QUUANUS.)  If  I  have  bought  of  you  the 
right  to  flow  the  roof  drip  from  my  building  upon  yours, 
and  from  the  fact  of  said  purchase  and  with  your  knowl- 
edge I  have  taken  possession  of  the  right,  I  am  asked  now 
whether  in  this  case  I  can  assert  the  right  either  as  plain- 
tiff, or,  when  sued,  as  a  defendant.  My  reply  is :  I  can 
do  both.  (D.  8.  5.  16.) 

§  137.  (PAULUS.)  If,  having  the  right  of  projecting 
my  eaves  into  your  area,  I  grant  you  the  right  to  build 
on  the  area,  I  lose  my  right  there  of  projecting  my  eaves. 
*  *  *  (D.  8.  6.  8.) 

§  138.  (ULPIAN.)  The  clause  inserted  in  deeds 
(granting  houses),  "The  eaves,  as  they  now  are,  shall  so 
remain,"  means  this :  That  there  is  imposed  on  the  neigh- 
bor the  obligation  to  receive  the  drip  of  the  house  granted, 
not  that  the  grantee  is  to  receive  the  drip  from  neighbor- 
ing houses.  The  grantor  by  the  term  used  thereby  war- 
rants the  servitude  of  drip  and  that  he  owes  such  to  no 
one.  (D.  8.  2.  17.  3.) 

§  139.  (ULPIAN.)  What  is  written  concerning  drip 
should  be  understood  as  to  other  servitudes,  so  long  as 
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nothing  to  the  contrary  has  been  expressed.     (D.  8.  2.  17. 
4.) 

§  140.  (ULPIAN.)  If  you  saw  off  the  eaves  of  my 
roof  which  without  right  project  over  your  property,  I 
may,  says  Proculus,  sue  you  for  damages,  for  you  ought 
to  have  brought  an  action  against  me  for  that  I  had  no 
right  to  have  such  a  roof.  It  is  not  right  that  I  should 
suffer  damages  by  your  cutting  off  my  rafters  in  such  a 
manner. 

But  a  different  decision  appears  from  a  rescript  of  the 
Emperor  Severus,  who,  when  a  man  had  run  his  water 
pipe  without  authority  through  the  house  of  another, 
wrote :  "He  has  a  right  to  cut  it  off ;"  and  this  is  correct, 
for  there  is  this  difference :  one  worked  from  his  own 
property  for  his  own  protection,  the  other  worked  inside 
the  property  of  his  neighbor.  (D.  9.  2.  29.  1.) 
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§  141.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
says :  "/  forbid  violence  to  him  who  adversely  to  you  has 
been  using  the  water  from  a  certain  spring  as  he  used  it 
during  the  past  year,  without  force,  stealth,  or  variation 
(non  in,  non  clam,  non  precario). 

The  same  in  regard  to  lakes,  wells,  and  fish  ponds." 
(D.  43.  22.  1.) 

§,  142.  (Uu»iAN.)  This  interdict  is  for  the  benefit 
of  him  who  uses  the  water  of  a  spring,  for  there  are  cus- 
tomary servitudes  both  for  conveying  water  and  for  ob- 
taining water  for  drinking,  and,  being  distinct,  are  treated 
of  by  separate  interdicts. 

This  interdict  applies  wherever  any  one  is  prevented 
from  using  water ;  that  is,  either  for  drinking  or  watering 
animals. 

The  class  of  persons  embraced  in  this  interdict  are  the 
same  as  those  spoken  of  in  the  former  interdicts.  (D.  43. 
22. 1.  1-3.) 

§  143.  (Uu»iAN.)  This  interdict  does  not  apply  to 
cisterns,  because  they  do  not  have  a  permanent  existence 
nor  living  water,  from  which  it  appears  in  this  class  of 
cases  that  the  water  must  be  living  water.  Cisterns  are 
filled  with  rain  water.  The  interdict  does  not  apply  to 
lakes,  wells,  or  fish  ponds  that  do  not  have  living  water. 
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Plainly,  if  one  is  prevented  from  going  to  draw  water 
for  drinking  the  interdict  justly  applies.  (D.  43.  22.  1. 
4-5.) 

§  144.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
further  says:  "I  forbid  violence  to  him  who  adversely 
to  you  is  cleaning  or  repairing  a  spring  in  order  that  the 
water  may  be  confined  therein  and  used,  provided  such 
use  is  not  otherwise  than  during  the  past  year,  and  is  with- 
out force,  stealth,  or  variation.''  (D.  43.  22.  1.  6.) 

§  145.  (ULPIAN.)  This  interdict  has  the  same  utility 
as  that  concerning  the  repair  of  canals,  for  unless  a  spring 
can  be  cleansed  and  repaired  its  usefulness  is  gone.  (D. 
43.  22.  1.  7.) 

§  146.  (UivPiAN.)  The  cleaning  and  repairing  of  a 
spring  is  for  the  purpose  of  retaining  the  water  so  that 
it  may  be  used,  and  this  use  must  not  be  "otherwise  than 
during  the  past  year."  (D.  43.  22.  1.  8.) 

§  147.  (UuPiAN.)  To  retain  the  water  is  to  hold  it 
so  that  it  will  not  flow  away  or  seep  out.  The  interdict 
does  not  imply  the  right  to  dig  for  and  open  new  veins 
of  water,  for  here  he  would  be  introducing  something  new 
into  the  use  of  the  past  year. 

But  this  interdict  embraces  the  repairing  and  cleansing 
of  lakes,  wells,  and  fish  ponds. 

This  interdict  applies  to  all  persons  to  whom  the  inter- 
dict concerning  summer  water  applies.  (D.  43.  22.  1. 
9-11.) 
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§  148.  (THE  EMPEROR  ALEXANDER  TO  CORNEUUS.) 
Water  originating  in  the  land  of  another  cannot  be  con- 
ducted off  without  the  consent  of  him  to  whom  the  use  of 
the  water  belongs.  The  Praetor's  edict  does  not  permit 
it.  (Aug.  A.  D.  223.)  (C.  3.  34.  4.) 

§  149.  (THE  EMPEROR  CLAUDIUS  TO  PRISCUS.)  The 
president  of  the  province  will  not  permit  you  to  be  de- 
prived, contrary  to  established  custom,  of  the  use  of  water, 
which  you  allege  flows  from  a  spring  belonging  to  you ; 
as  it  would  be  harsh  and  almost  cruel  that  a  flow  of  water 
originating  in  your  cvwn  estate  should  be  diverted  to  the 
use  of  your  neighbors,  to  the  injury  of  your  own  thirsty 
fields.  (May,  A.  D.  269.)  (C.  3.  34.  6.) 

§  150.  (THE  EMPERORS  DIOCLETIAN  AND  MAXIMIAN 
To  NEMPHYDIUS.)  If  the  president  of  the  province  ad- 
judges you  a  right  to  a  flow  of  water,  and  that  you  have 
not  lost  the  right  by  nonuser  for  the  legal  period  of  time, 
he  shall  provide  that  you  again  be  put  in  possession  of 
your  particular  right.  If,  however,  you  are  not  able  to 
prove  your  right,  the  owner  of  the  spring  is  not  to  be 
prohibited  from  impounding  the  water  by  work  construct- 
ed on  his  own  land,  and  leave  your  field  that  much  less 
watered.  (Feb.  A.  D.  294.)  (C.  3.  34.  10.) 

§  151.  (POMPONIUS.)  If  adjacent  to  the  estate  of 
Seianus  there  be  a  spring  from  which  I  have  the  right  to 
draw  water  over  his  estate,  the  right  remains,  even  after 
his  estate  becomes  mine.  (D.  8.  3.  20.  2.) 

§  152.  (ATILICINUS.)  A  decree  of  the  Emperor  ad- 
dressed to  Statilius  Taurus  was  in  these  words : 
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"Those  who  were  accustomed  to  convey  water  from  the 
Sutrino  estate  came  before  me  and  alleged  that  the  water 
which  through  many  years  they  had  been  using  from  a 
spring  in  said  estate  they  could  no  longer  use  because  the 
spring  had  become  dry,  but  that  later  the  spring  had  be- 
gun to  flow  again.  They  ask  me  that  the  right,  which 
was  not  lost  by  negligence  or  wrong,  but  because  they 
could  not  get  the  water,  be  returned  to  them. 

"As  their  demand  does  not  appear  unjust,  I  believe 
they  should  be  assisted.  Therefore  I  wish  them  restored 
to  the  rights  they  had  when  the  spring  went  dry."  (D.  8. 
3.  35.) 

§  153.  (LABKO.)  If  he  who  has  the  right  of  leading 
away  the  water  of  a  spring  shall,  for  the  period  prescribed 
by  law  for  its  loss  by  nonuser,  go  to  the  spring,  but  not 
lead  any  water  away,  the  right  of  way  to  the  spring  will 
also  be  lost.  (D.  8.  6.  17.) 

§  154.  (MARCEivLUS.)  Finally  Marcellus  says  that  to 
him  who,  digging  in  his  own  land,  turns  away  the  sources 
of  his  neighbor's  spring,  nothing  can  be  done,  not  even  an 
action  for  fraud,  and  surely  there  should  be  none  if  that 
which  he  did  was  for  the  purpose  of  benefiting  his  own 
field,  and  not  with  the  intention  of  injuring  his  neighbor. 
(D.  39.  3.  1.  12.) 

§  155.  (POMPONIUS.)  If  water  springs  up  on  my 
land  from  veins  proceeding  from  your  estate,  and  if  you 
cut  these  veins,  and  by  reason  thereof  the  water  ceases 
to  come  to  me,  you  will  not  be  deemed  to  have  used  force, 
provided  no  servitude  in  respect  of  said  water  was  due  me. 
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Nor  can  an  injunction  "quod  vi"  be  maintained.     (D.  39. 
3.  21.) 

§  156.  (JuuANus.)  I  have  ceded  to  Lucius  Titius 
the  right  "to  lead  water  from  my  spring."  The  question 
is  whether  I  can  cede  to  Maevius  the  right  to  lead  water 
in  the  same  channel,  and  if  I  am  able,  in  your  opinion, 
to  cede  by  the  same  aqueduct  a  right  to  two,  in  what  man- 
ner shall  the  right  be  used? 

Julianus  responded :  As  a  pathway  or  a  driveway  may 
be  ceded  jointly  or  severally  to  many,  so  may  a  water  right 
be  ceded.  If  the  parties  cannot  agree  as  to  the  manner  of 
its  use,  it  will  not  be  unfair  to  pronounce  a  mandatory  de- 
cree, the  same  as  in  cases  of  usufructuaries,  where  such  a 
decree  is  pronounced  concerning  the  division  of  the  com- 
mon property,  in  a  way  satisfactory  to  the  majority. 
(D.  43.  20.  4.) 

§  157.  (LABEO.)  If  any  one  throws  into  his  neigh- 
bor's well  that  which  will  corrupt  the  water  therein, 
Labeo  says  that  he  may  be  prosecuted  in  an  action  "quod 
vi"  because  the  water  is  considered  a  part  of  the  land. 
It  is  just  the  same  as  if  a  person  put  a  new  structure  into 
the  water.  (D.  43.  24.  11.) 

§  158.  (LABEO.)  Where  there  is  no  water  there  can 
be  established  no  water  right.  Paulus  said:  I  am  in- 
clined to  consider  this  an  error,  because  I  am  able  to 
grant  to  another  the  right  to  seek  for  water,  and  he,  hav- 
ing found  it,  has  the  right  to  convey  it  away.  (D.  8. 

5.  21.) 

(71) 


§    159  ROMAN   WATER  LAW. 

§  159.  (PAULUS.)  "Lucius  Titius  to  Gaius  Seius 
sends  brotherly  greeting. 

"Of  the  water  which  flows  in  the  well  which  my  father 
dug  on  the*  isthmus  I  granted  you  gratuitously  an  inch 
[finger's  breadth]  for  your  own  use,  whether  for  the 
house  which  you  have  on  the  isthmus  or  wherever  else 
you  wish." 

"I  demand  to  know  whether  by  this  grant  the  use  of 
the  water  passes  to  the  heir  of  the  grantee." 

Paulus  responded :  "The  use  of  the  water  should  not 
pass  to  the  personal  heir  of  Seius  as  if  [he  were]  a  ben- 
eficiary." (D.  8.  3.  37.) 

§  160.  (PAULUS.)  It  is  said  by  Labeo  that  such  a 
servitude  may  be  established  as  that  one  may  seek  water, 
and  having  found  it  may  lead  it  away ;  for  if  a  servitude 
can  be  established  for  a  house  not  yet  built,  why  should 
not  water,  yet  undiscovered,  be  the  subject  of  a  like  servi- 
tude? And  if  we  may  legally  grant  the  right  of  seeking 
water,  the  right  of  leading  it  off  when  found  can  be  also 
legally  granted.  (D.  8.  3.  10.) 

§  161.  (PAULUS.)  If  a  permanent  lake  is  on  your 
estate,  the  right  of  navigating  it,  so  as  to  reach  a  neigh- 
boring estate,  may  be  imposed  upon  you  by  another.  (D. 
8.  3.  23.  1.) 

§  162.     (ALPHENUS.)     When  lakes  expand  or  shrink, 
those  neighboring  can  do  nothing  lawfully  to  stretch  or 
diminish  them.     (D.  39.  3.  24.  3.) 
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§  163.  (THE  EMPKRORS  VALENTIANUS,  THEODOSIUS, 
AND  ARCADIUS  TO  PANCRATIUS,  PREFECT  OF  CONSTANTI- 
NOPLE.) If  any  one  hereafter  shall  have  the  temerity  to 
injure  the  advantages  of  this  most  flourishing  city  (Con- 
stantinople) by  diverting  water  from  a  public  canal  to  his 
own  field,  let  him  know  that  such  field  will  be  confiscated 
and  added  to  our  private  estate.  (A.  D.  389.)  (C.  11. 
42.  2.) 

§  164.  (THE  EMPERORS  VALENTIANUS,  THEODOSIUS, 
AND  ARCADIUS  TO  ALBINUS,  PREFECT  OF  ROME.)  We  or- 
dain that  those  who  now  or  hereafter  may  become  entitled, 
through  our  favor,  to  a  water  supply,  shall  draw  it  from 
either  the  reservoirs  or  from  the  canals,  as  we  may  elect. 
Such  persons  are  not  to  meddle  with  the  course  or  the 
solidity  of  those  pipes  that  we  call  "matrices  "  (water 
mains),  or  pull  them  out  of  the  structure. 

He  who  violates  this  ordinance  shall  lose  not  only  the 
water  rights  which  have  theretofore  been  granted  him, 
but  he  shall  be  most  severely  punished,  according  to  his 
station  in  life.  (Sep.,  A.  D.  389.)  (C.  11.  42.  3.) 

§  165.  (THE  EMPERORS  THEODOSIUS  AND  VALEN- 
TIANUS  TO  CYRUS,  PRAETORIAN  PREFECT.)  (This  section 
is  local  and  unimportant,  as  abolishing  the  servitudes  of 
the  aqueduct  of  Hadrian,  leading  to  the  Palace  in  Rome, 
and  assigning  the  water  to  the  use  of  the  public  baths, 
WARE  RoM.W.L.— 6  (73) 
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and  directing  that  ten  feet  on  each  side  of  aqueduct  be 
kept  free  from  trees,  and  applying  same  rule  to  the  lead- 
en pipes  of  the  baths  of  Achilles,  and  giving  power  of 
inspection  of  neighboring  premises  in  support  of  this  law.) 
(C.  11.  42.  6.) 

§  1G6.     (THE    EMPERORS    THEODOSIUS    AND   VAI/EN- 

TIANUS  TO  EUTYCHIANUS,  PRAETORIAN  PREFECT.)       (This 

section  is  local  and  unimportant,  as  it  assigns  certain 
taxes  to  repair  the  aqueducts  of  the  city  of  Rome,  and 
relieves  all  owners  of  water  rights  from  paying  any  taxes 
therefor,  "because  it  is  execrable  that  citizens  of  this 
city  [Rome]  should  be  obliged  to  buy  water.")  (C.  11. 
42.  7.) 

§  167.  (TiiE  EMPEROR  ZENO  TO  ADAMANTUS,  PREFECT 
OF  ROME.)  (Provides  punishment  for  diversion  of  funds 
raised  for  constructing  and  repairing  aqueducts  in  the 
city  of  Rome,  and  authorizes  a  separate  treasurer  for  cer- 
tain moneys  raised  for  that  purpose.)  (C.  11.  42.  8.) 

§  168.  (THE  EMPEROR  ZENO  TO  SPORATIUS.)  (Directs 
an  investigation  as  to  whether,  and  if  so  what,  public 
water  rights  have  been  wrongfully  converted  to  private 
uses.)  (C.  11.  42.  9.) 

§  169.  (THE  EMPEROR  ZENO  TO  PONTIUS.)  We  de- 
cree that  no  one,  notwithstanding  what  his  rank  may  be, 
shall  injure  the  service  pipes  of  any  aqueduct  or  any  pub- 
lic fountains  which  flow  into  it.  And  if  any  one,  upon  his 
own  authority,  abstracts  water,  either  secretly  or  openly, 
from  said  service  pipes  or  fountains,  or  if  by  secret  wiles 
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perchance  has  drawn  it  off  from  the  public  aqueducts,  he 
must  restore  it. 

We  also  prohibit  any  one  hereafter  from  planting  any 
kind  of  trees  near  these  public  aqueducts,  lest  they  be  in- 
jured by  the  roots,  which  prohibition  is  found  in  the 
ancient  laws. 

Let  everybody  know  that  hereafter  in  offenses  of  this 
kind  the  suburban  villa,  or  estate,  or  bath,  or  water  mill, 
or  garden  to  the  use  of  which  public  water  is  diverted, 
or  if  any  of  these,  situated  near  the  aqueduct,  belongs  to 
him  who  planted  the  trees  near  the  aqueduct,  no  matter  as 
to  place,  or  man,  or  house,  the  things  enumerated  shall 
be  subject  to  confiscation,  and  rightfully  claimed  by  the 
treasury,  and  from  this  punishment  no  one  shall  be  ex- 
empted by  imperial  decree. 

Moreover,  we  direct  that  the  water  custodians  called 
"hydrophylacas"  who  have  the  management  of  all  the 
aqueducts  of  this  regal  city,  be  branded  on  each  hand 
with  the  emblem  of  our  happy  name,  in  order  that  by 
these  marks  they  may  be  recognized  by  all,  and  not  be 
dragged  off  by  bailiffs  or  anybody  else  to  other  employ- 
ments, or  detained  under  pretext  of  torture  or  services. 

In  case  any  of  these  watermen  happen  to  die,  we  ordain 
that  he  who  takes  his  place  be  branded  the  same,  so  that 
like  military  sentinels  they  may  keep  incessant  watch 
over  the  water  without  being  occupied  with  other  duties. 
(C.  11.  42.  10.) 

§  170.  (THE  EMPEROR  JUSTINIAN  TO  SERGIUS,  PRAE- 
TORIAN PREFECT.)  (This  section  confirms  a  former  law 
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of  the  Emperor  Theodosius,  preventing  any  one  from 
taking  water  out  of  a  public  aqueduct  without  royal  con- 
sent in  writing  issued  from  the  desk  of  the  proper  public 
officer.  Fine  for  violation,  ten  pounds  of  gold.)  (C.  11. 
42.  11.) 
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§  171.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
says:  "I  forbid  violence  to  him  who  adversely  to  you 
seeks  to  repair  and  cleanse  a  sewer  which  from  his  house 
passes  through  yours.  I  will  order  security  to  be  given 
as  to  apprehended  damages  from  faulty  work."  (D.  43. 
23.  1.) 

§  172.  (UwiAN.)  Under  this  title  the  Praetor  has 
given  two  rights,  orfe  prohibitive  and  the  other  restitution- 
al.  The  first  is  prohibitive. 

The  Praetor  has  in  this  interdict  provided  for  repair- 
ing and  cleansing,  both  of  which  concern  the  health  and 
safety  of  the  citizens,  because  pestilence  and  ruin  are 
threatened  from  unclean  sewers,  and  the  same  if  they  are 
not  repaired. 

This  interdict  concerns  private  sewers  only,  because 
the  public  sewers  are  under  the  charge  of  the  public. 

A  sewer  is  a  cavity  through  which  flows  accumulated 
filth. 

This  interdict,  as  to  its  first  proposition,  is  prohibitory 
in  this :  that  it  prohibits  a  neighbor  from  doing  violence 
to  him  who  is  repairing  or  cleansing  a  sewer. 

The  word  "sewer"  comprises  both  the  cavity  and  the 
pipe. 

From  the  fact  that  the  repairing  and  cleansing  of  sew- 
ers seems  to  concern  the  public  welfare,  there  was  not 
added  by  the  Praetor  the  usual  words,  "as  he  used  it  dur- 
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ing  the  past  year,  without  force,  stealth,  or  variation"  be- 
cause even  if  he  had  used  it  otherwise  he  should  not  be 
prevented  if  he  wished  to  repair  or  cleanse  it.  (D.  43.  23. 
1.  1-7.) 

§  173.  (UivPiAN.)  The  Praetor  says  in  the  interdict, 
''which  from  his  house  passes  through  yours"  The  word 
"house"  in  this  connection  should  be  taken  to  mean  any 
building ;  that  is,  the  words  mean  from  his  building  into 
your  building.  Labeo  further  thought  that  this  inter- 
dict applies  even  if  there  was  an  open  space  on  both  sides 
of  the  houses,  and  as  well  where  the  sewer  leads  from  a 
city  building  to  a  field  near  by. 

Labeo  also  said  that  one  who  sought  to  attach  his 
private  sewer  to  a  public  sewer  ought  to  be  protected  from 
violence. 

Pomponius  writes  that  if  any  one  wishes  to  build  a 
private  sewer  which  may  discharge  into  a  public  sewer  he 
should  not  be  prevented. 

When  the  Praetor  uses  the  words  "passes  through," 
they  mean  the  reaching  into  your  house  from  his;  that 
is  to  say,  the  directing,  the  extending,  the  reaching.  (D. 
43.  23.  1.  8-10.) 

§  174.  (ULPIAN.)  This  interdict  pertains  equally  to 
near  neighbors  as  well  as  to  remote  ones,  through  whose 
houses  the  sewer  is  carried. 

Hence  it  was  that  Favius  Mela  wrote  that  this  interdict 
permits  one  to  go  into  his  neighbor's  house  and  tear  up 
the  stone  floor  for  the  purpose  of  cleansing  the  sewer. 

Pomponius  writes  that  in  such  a  case  it  is  to  be  antici- 
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[>ated  that  a  bond  for  threatened  damages  may  be  com- 
pelled. Such  a  bond,  however,  will  not  be  compelled  if 
he  shows  himself  prepared  to  restore  everything  which  it 
is  necessary  to  tear  up  in  repairing  the  sewer.  (D.  43. 
23.  1.  11-12.) 

§  175.  (Ui.Pi AN.)  It  has  been  most  rightfully  said 
that  if  one  is  repairing  or  cleansing  his  sewer,  and  another 
seeks  to  enjoin  him  on  the  allegation  of  "new  work" 
(opus  noviun),  he  may  disregard  the  restraining  order, 
and  proceed  with  the  repairs  as  he  had  begun.  (D.  43. 
23.1/13.) 

§  176.  (UivPiAN.)  The  Praetor  in  the  interdict  prom- 
ises security  against  apprehended  damages,  in  event  that 
anything  done  in  the  work  is  defective ;  for,  even  as  the 
repairing  and  cleansing  of  sewers  must  be  permitted,  so, 
also,  it  is  said  no  damage  must  be  occasioned  to  the 
house  of  another.  (D.  43.  23.  1.  14.) 

§  177.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor  al- 
so has  uttered  the  following  interdict :  "//  you  have  done 
anything  to  a  sewer  or  have  put  anything  into  it  by  which 
its  use  is  diminished,  I  ordain  that  you  restore  the  condi- 
tion. I  prohibit  any  such  a-cts."  (D.  43.  23.  1.  15.) 

§  178.  (ULPIAN.)  This  interdict  pertains  to  public 
sewers,  lest  something  be  done  or  inserted  by  which  the 
sewer  may  become  or  may  be  made  useless.  (D.  43.  23. 
1.  16.) 

§  179.  (VANULEIUS.)  Although  this  interdict  refers 
to  the  repairing  and  the  cleansing  of  sewers,  yet,  never- 
theless, so  Labeo  justly  says,  violence  is  forbidden  against 
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him  who  builds  a  new  sewer,  because  the  utility  is  the 
same ;  and  the  Praetor  has  said,  "Let  no  violence  be  done 
him  who  may  be  permitted  to  construct  a  sewer  in  a  pub- 
lic place."  This  opinion  suits  Ofilius  and  Trebatius. 
Labeo  says,  further,  that  the  interdict  applies  to  the  re- 
pairing and  cleansing  of  sewers  already  built,  but  that  the 
building  of  a  new  one  ought  to  be  solely  by  permission 
of  him  who  has  charge  of  the  public  highways.  (D.  43. 
23.  2.) 

§  180.  (UivPiAN.)  If  any  one  desires  to  repair  irri- 
gating ditches  or  sewers,  or  cleanse  them,  a  suit  "opus 
novum"*  is  rightfully  prohibited,  because  the  public 
health  and  safety  make  it  important  that  water  channels 
and  sewers  be  purged. 

Besides  those  mentioned,  the  Praetor  generally  excepts 
also  other  works  as  to  which  delay  is  about  to  bring  some 
peril.  *  *  *  Therefore,  if  some  one,  when  the  delay 
of  a  certain  work  would  threaten  peril,  brings  suit  "opus 
novum"  either  as  to  the  repair  of  sewers  or  water  chan- 
nels, on  the  ground  that  something  might  happen,  we  de- 
clare that  the  judge  ought  to  investigate  whether  the  work 
is  such  that  it  ought  to  proceed  in  spite  of  the  suit;  for 
if  it  appears  that  as  to  the  sewer,  water  channel,  or  other 
work  that  delay  would  probably  bring  peril,  it  may  be  said 
that  in  such  a  case  danger  is  not  to  be  apprehended,  lest 
the  suit  itself  may  do  an  injury.  (D.  39.  1.  5.  11-13.) 

*  NOTE. — A  suit  "opus  novum"  was  an  injunction  to  restrain 
encroachments.  It  alleged  that  the  defendant  under  the  guise 
of  making  repairs,  which  he  had  a  right  to  do,  was  building  "a 
new  work,"  for  which  he  had  no  right. 
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§  181.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
says :  "/  forbid  violence  against  him  who  is  using  water 
from  a  public  reservoir  by  permission  of  competent  au- 
thority, provided  he  uses  it  as  permitted" 

"Where  an  injunction  is  sought  against  the  construc- 
tion of  a  work,  I  will  order  security  to  be  given  against 

apprehended  damage."     (D.  43.  20.  1.  38.) 
i 

§  182.  (ULPIAN.)  The  foregoing  interdict  was  found- 
ed in  necessity,  because  preceding  interdicts  pertain  to 
those  who  convey  and  use  water  from  a  source,  or  by 
virtue  of  an  established  servitude,  or  in  belief  that  such 
a  servitude  exists.  It  seems  most  equitable  that  one 
should  be  given  the  same  right  who  draws  water  from  a 
public  reservoir — that  is,  from  a  receptacle  in  which  the 
public  water  is  held,  called  a  "castellum."  (D.  43.  20. 
1.  39.) 

§  183.  (Ui,PiAN.)  Where  water  is  used  by  permis- 
sion from  a  public  reservoir  the  interdict  applies. 

Permission  is  given,  however,  to  draw  water  from 
reservoirs,  canals,  and  other  public  places. 

Permission  can  only  be  given  by  the  sovereign,  no  one 
else  has  the  right.  (D.  43.  20.  1.  40-42.) 

§  184.  (ULPIAN.)  This  permission  is  sometimes  giv- 
en to  the  estate  and  sometimes  to  the  person.  When  giv- 
en to  the  estate,  it  is  not  extinguished  on  the  death  of  a 
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person.  When  given  to  a  person  it  is  extinguished  with 
the  person,  and  in  the  latter  case  it  does  not  pass  to  the 
owner  of  the  estate,  nor  to  the  heirs,  nor  to  any  successor. 

The  permission  is,  of  course,  attainable  by  him  to  whom 
the  estate  has  gone ;  for  if  he  proves  that  the  water  is  in- 
dispensable to  his  estate,  and  that  it  flowed  in  the  name 
of  him  from  whom  to  him  the  estate  was  transferred,  he 
will  without  doubt  obtain  the  right  of  using  water.  The 
grant  is  not  a  favor.  If  not  obtained,  it  is  a  grave  in- 
jury. 

We  ought  to  remember  that  in  this  last  interdict  the 
whole  question  turns  upon  the  assignment  of  the  right  by 
permission,  for  this  interdict  is  not  drawn  in  the  same 
terms  as  the  former  ones,  neither  does  it  pertain  to  a 
temporary  possession  given  pending  litigation.  A  person 
either  has  or  has  not  permission,  and  there  the  interdict 
ends.  (D.  43.  20.  1.  43-45.) 
(82) 


CONCERNING   IRRIGATION. 

§  185.  (INTERDICT  OF  THE  PRAETOR.)  The  Praetor 
says :  "I  forbid  violence  against  him  who  adverse  to  you 
is  using  water  as  it  has  been  used  during  the  past  year  by 
him,  without  force,  stealth,  or  variation."  (D.  43.  20.  1.) 

§  186.  (ULPIAN.)  This  interdict  is  prohibitory,  and 
at  the  same  time  restitutional,  and  applies  to  daily  (quoti- 
dian) water.  (D.  43.  20.  1.  1.) 

§  187.  (ULPIAN.)  Quotidian  water  is  not  that  which 
is  in  fact  used  daily,  but-  is  that  which  might  be  used 
daily,  if  so  desired;  although  it  might  not  be  needed  in 
winter,  yet  it  could  be  so  used.  (D.  43.  20.  1.  2.) 

§  188.  (Ui/PiAN.)  There  are  two  kinds  of  water  use : 
The  "daily"  (quotidian),  and  the  "summer"  (aestival). 
The  "daily"  differs  from  the  "summer"  in  use,  not  in 
law.  Daily  water  is  that  which  is  accustomed  to  be  con- 
veyed continuously,  both  summer  and  winter,  although  in 
fact  at  some  times  it  was  not  conveyed. 

That  is  also  called  daily  water  of  which  the  servi- 
tude is  divided  into  separate  intervals.  Summer  water  is 
the  same,  only  the  water  is  generally  used  in  summer,  as 
we  are  in  like  manner  accustomed  to  say  summer  clothes, 
summer  pastures,  summer  camps,  of  which  in  winter  we 
may  use,  but  yet  use  mostly  in  summer.  I  think  the  dis- 
tinction between  summer  water  and  daily  water  must  be 
drawn  from  the  intention  of  the  user  and  the  nature  of  the 
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place;  for,  if  the  water  be  such  that  I  can  use  it  all  the 
time,  and  yet  I  only  use  it  in  summer,  this  water  is  to  be 
called  summer  water.  Again,  if  it  is  water  that  can  only 
be  conveyed  in  summer  it  is  summer  water,  and  if  the 
localities  are  such  by  nature  as  to  admit  of  water  only  in 
summer  it  may  justly  be  called  summer  water.  (D.  43. 
20.  1.  3.) 

§  189.  (ULPIAN.)  This  interdict  says:  "As  it  has 
been  used  for  the  year  past."  This  means,  not  every  day, 
but  some  day  or  night  during  the  year.  Daily  water  is 
therefore  such  water  as  might  be  conveyed  and  used  in 
winter  and  in  summer,  although  not  at  every  moment  of 
time.  Summer  water  is  water  which,  indeed,  may  be  con- 
veyed and  used  every  day,  but  only  in  summer.  It  is 
conveyed  and  used  in  summer,  and  not  in  winter,  not  be- 
cause it  cannot  be  done  in  winter,  but  because  such  is  not 
the  usage.  (D.  43.  20.  1.  4.) 

§  190.  (ULPIAN.)  The  Praetor  in  this  interdict 
speaks  only  of  such  water  as  is  perennial,  because  the  only 
kind  that  can  be  so  conducted  is  water  which  has  a 
perennial  flow.  (D.  43.  20.  1.  5.) 

§  191.  (Ui.Pi AN.)  But  although  this  interdict  pertains, 
as  we  have  said,  to  perennial  waters,  it  is  limited  to  those 
only  which  can  be  led  away.  There  are  other  waters 
which,  although  perennial,  cannot  be  thus  led,  for  in- 
stance, well  water,  and  such  as  are  deep  and  flow  under- 
ground, and  are  not  able  to  be  used  in  said  manner.  Yet, 
as  to  these  waters  which  cannot  be  led  away,  the  servi- 
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tude  of  drawing  up  and  using  (sefvitus  haustus)  may  be 
established.     (D.  43.  20.  1.  6.) 

§  192.  (ULPIAN.)  This  interdict  concerning  water, 
the  same  as  concerning  springs,  pertains,  as  is  seen,  to 
water  which  is  led  from  some  source  and  not  elsewhere, 
yet  upon  the  latter  a  servitude  may  be  established  under 
the  civil  law.  (D.  43.  20.  1.  7.) 

§  193.  (ULPIAN.)  As  concerns  water,  the  "source" 
is  where  the  water  rises ;  if  born  of  a  spring,  then  the 
spring  itself;  if  of  a  river,  or  of  a  lake,  the  first  rill,  or 
primary  ditch,  in  which  the  water  in  the  river  or  from 
the  lake  is  wont  to  strike  out  into  the  earliest  common 
channel.  If  water  gathering  from  dampness  begins  to 
flow  into  another  place,  and  there  makes  its  first  appear- 
ance, we  call  this  the  source,  because  it  there  first  emerges 
to  view.  (D.  43.  20.  1.  8.) 

§  194.  (ULPIAN.)  In  whatsoever  way  the  right  to 
water  is  established,  it  is  said  this  interdict  has  applica- 
tion. (D.  43.  20.  1.  9.) 

§  195.  (ULPIAN.)  But  although  a  certain  person 
using  water  has  no  legal  right  thereto,  yet  if  he  believes 
he  has  such  right  to  convey  and  use  it,  and  has  erred,  not 
in  law,  but  in  fact,  it  is  held  that  he  will  have  a  right  to 
use  this  interdict,  for  it  suffices  if  he  believes  he  has  the 
right,  and  he  uses  it  without  force,  stealth,  or  variation. 
(D.  43.  20.  1.  10.) 

§  196.  (ULPIAN.)  It  is  asked  whether  this  interdict 
pertains  to  water  used  only  for  irrigation,  or  to  all  water, 
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even  that  which  is  for  our  own  use  and  comfort.  It  is 
in  harmony  with  the  law  that  the  latter  is  also  included. 
On  this  account  the  interdict  applies  in  favor  of  him  who 
wishes  to  convey  water  into  his  city  property.  (D.  43. 
20.  1.  11.) 

§  197.  (ULPIAN.)  Moreover  Labeo  writes  that  al- 
though an  aqueduct  does  not  belong  to  the  estate  over 
which  it  passes,  because  any  one  may  lead  away  water, 
yet  nevertheless  this  interdict  applies.  (D.  43.  20.  1.  12.) 

§  198.  (ULPIAN.)  Labeo  also  writes  that,  although 
the  Praetor  contemplated  cold  water  when  he  made  the 
interdict,  nevertheless  hot  water  is  not  to  be  excluded, 
for  the  use  of  this  kind  of  water  is  also  needful.  Some- 
times cooled  off  water  is  used  in  irrigating  fields.  In  ad- 
dition to  this,  in  certain  places,  waters,  even  when  they 
are  hot,  are  needful  for  irrigating  land,  as  in  Hieropolis ; 
for  it  is  well  known  among  the  Hieropolitanians  in  Asia 
(Phrygia)  that  the  fields  are  irrigated  with  hot  water. 
Although  such  water  may  not  be  of  the  kind  that  is 
needed  for  irrigation,  nevertheless  no  one  doubts  but  that 
the  interdict  applies  thereto.  (D.  43.  20.  1.  13.) 

§  199.  (ULPIAN.)  This  interdict  applies  to  water 
both  within  and  without  the  limits  of  a  city.  (D:  43.-  20. 
1.  14.) 

§  200.     (ULPIAN.)     It  should  be  understood  that  the 

Praetor  has  ordered  that  water  be  conveyed  in  the  same 

manner   that   it   has  been   used   during   the   past   year. 

Hence  it  may  be  seen  that  the  water  is  not  to  be  a  differ- 
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ent  water  nor  for  a  wider  use.  Therefore  if  it  is  some 
other  water  which  he  wishes  to  convey,  or  if  it  is  the 
same  water,  but  he  wishes  to  convey  it  to  some  other 
region,  force  may  be  used  against  him  with  impunity. 
(D.  43.  20.  1.  15.) 

§  201.  (ULPIAN.)  Labeo  says  that  all  parts  of  an 
estate  into  which  water  is  conveyed  are  counted  as  one 
whole.  If,  therefore,  perchance,  a  plaintiff  buys  an  ad- 
joining field,  and  from  the  field  into  which  he  has  con- 
veyed the  water  for  the  past  year  he  wishes  afterwards  to 
lead  the  water  into  the*  said  purchased  field,  he  can  do  so 
under  this  interdict,  as  also  under  the  interdicts  relating 
to  footpaths  and  driveways,  because,  being  once  in  his 
own  inclosure,  he  can  go  where  he  pleases  unless  damage 
comes  to  him  from  whom  the  water  is  conveyed  away. 
(D.  43.  20.  1.  16.) 

§  202.  (Uu>iAN.)  It  is  asked  if  water  conveyed  dur- 
ing the  past  year  shall  be  mixed  with  other  water  whether 
the  flow  may  be  stopped  with  impunity.  There  is  an 
opinion  of  Ofilius  extant,  in  which  it  is  rightly  considered 
that  it  may  be  stopped,  but  at  the  place  where  the  other 
water  is  admitted  to  the  stream,  and  he  says  that  all  of 
the  water  may  be  prohibited  there.  I  agree  with  Ofilius 
that  the  flow  cannot  be  divided,  because  one  is  not  able  to 
do  violence  as  to  part  of  the  water  in  such  manner  as  not 
to  do  violence  to  all  of  it.  (D.  43.  20.  1.  17.) 

§  203.  (ULPIAN.)  Trebatius  says  that  if  one  drives  a 
greater  number  of  cattle  to  the  water  than  he  has  a  right 
to  drive  there  the  whole  flock  may  with  impunity  be  pre- 
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vented,  because  the  cattle  that  are  added  to  those  cattle 
that  have  a  right  to  be  driven  vitiate  the  right  of  the  whole 
herd.  But  Marcellus  says  that  if  one  having  the  right 
to  drive  a  certain  number  of  cattle  to  water  drives  more, 
he  cannot  be  prohibited  as  to  all,  which  is  true,  for  the 
cattle  can  be  separated.  (D.  43.  20.  1.  18.) 

§  204.  (ARISTO.)  Aristo  believes  that  the  interdict 
is  in  favor  of  him  only  who  believes  he  has  a  lawful  right 
to  the  use  of  the  water,  and  not  to  him  who  knowing  he 
has  no  right  uses  the  water.  (D.  43.  20.  1.  19.) 

§  205.  (ARISTO.)  Aristo  also  says  that  he  who  dur- 
ing part  of  the  past  year  has  used  the  water,  without 
force,  stealth,  or  variation,  and  during  part  of  the  same 
year  has  also  used  it  illegally,  can  nevertheless  rightfully 
enjoy  the  benefit  of  the  interdict  as  to  that  part  of  the  time 
during  which  the  water  was  legally  used,  because  it  is 
true  that  (at  some  time)  in  the  past  year  he  used  the 
water  "without  force,  stealth,  or  variation"  (D.  43.  20. 
1.  20.) 

§  206.  (ULPIAN.)  If  a  person  has  conveyed  and  used 
water  during  the  previous  year,  and  then  during  the  time 
following,  which  is  during  the  past  year,  the  water  flowed 
of  itself  without  the  effort  of  any  one,  it  is  asked  whether 
in  such  a  case  the  interdict  will  apply.  Severus  Valerius 
answers  that  it  will,  the  same  as  if  he  was  seen  to  convey 
it,  although  looking  at  it  inwardly  it  would  not  be  seen  to 
be  so  conveyed.  (D.  43.  20.  1.  21.) 

§  207.  (Uu>iAN.)  The  proposition  was  put  forth 
whether  if  some  one  believing  he  had  the  right  of  using 
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water  every  third  day  should  use  it  every  other  day, 
would  he  be  considered  as  having  used  the  water 
lawfully  and  without  fraud  upon  the  rights  of  the  pos- 
sessor, to  such  an  extent  that  he  may  have  the  benefit  of 
the  interdict?  The  Praetor's  interdict  said,  "as  it  has 
been  used  during  the  past  year" — that  is,  every  other  day. 
It  therefore  makes  no  difference  whether  the  water  is  due 
for  use  every  fifth  day,  or  every  alternate  day,  or  daily, 
to  him  who  wishes  to  avail  himself  of  the  interdict ;  for,, 
as  it  is  sufficient  to  have  used  the  water  even  one  day  in 
the  past  year,  it  is  of  no  consequence,  having  that  right, 
in  what  manner  he  may  have  otherwise  used  it  [and  no 
violence  can  be  used].  But  if  some  one  who  may  use 
the  water  every  fifth  day  only  is  using  it  every  alternate 
day  he  may  be  enjoined.  Nothing  in  the  interdict  is  of 
any  benefit  to  him  in  this  respect.  (D.  43.  20.  1.  22.) 

§  208.  (ULPIAN.)  It  should  also  be  known  that  if 
while  you  are  conveying  and  using  water  your  adversary 
shall  have  stopped  you  by  violence,  and  thereby  you 
shall  in  the  meantime  have  lost  the  right,  it  will,  by  way 
of  restitution,  be  restored  to  you  under  this  interdict,  and 
I  think  it  right.  (D.  43.  20.  1.  23.) 

§  209.  (ULPIAN.)  If  you  have  sold  and  delivered  the 
estate  to  which  you  had  the  right  to  convey  and  use 
water,  this  interdict  is  of  no  less  use  to  you.  (D.  43. 
20.  1.  24.) 

§  210.     (ULPIAN.)     This  interdict  is  available  against 

him  who  prevents  me  from  conveying  the  water,  and  it  is 
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no  matter  whether  he  has  the  ownership  of  the  land  or 
not,  he  is  held  under  the  interdict ;  for  as  soon  as  a  servi- 
tude has  once  begun  it  may  be  defended  against  any  ad- 
versary. (D.  43.  20.  1.  25.) 

§  211.  (ULPIAN.)  If  between  rivals — that  is,  two 
persons  who  lead  water  through  the  same  channel — there 
be  contention  as  to  the  use  of  the  water,  each  asserting 
his  own  right  to  the  use,  a  joint  injunction  may  run 
against  each.  (D.  43.  20.  1.  26.) 

§  212.  (ULPIAN.)  Labeo  thinks  that  under  this  inter- 
dict any  one  may  be  enjoined  not  to  do  anything  on  his 
estate,  not  to  dig,  plant,  reap,  prune,  or  build,  if  water 
flowing  through  the  estate  has  been  led  to  your  farm  dur- 
ing the  past  year  without  wrong,  if  by  said  acts  the  water 
be  polluted,  injured,  wasted,  or  diminished.  And  the 
same  is  said  concerning  summer  water.  (D.  43.  20.  1.  27.) 

§  213.  (ULPIAN.)  If  any  one  having  the  right  to  get 
water  on  your  land  cedes  back  the  right  to  you,  the  act 
is  valid.  (D.  43.  20.  1.  28.) 

§  214.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
says.  "I  forbid  violence  against  him  ivho  adversely  to 
you  has  been  using  water  as  he  used  it  during  the  past 
summer,  zvithout  force,  stealth,  or  variation.  This  inter- 
dict applies  to  heirs,  purchasers,  and  legal  representatives 
(bonorum  possessores)."  (D.  43.  20.  1.  29.) 

§  215.     (ULPIAN.)      This  interdict  pertains  to  summer 
water.     We  have  already  said  that  there  is  a  difference 
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between  summer  water  and  winter  water.  It  should  be 
also  noticed  that  the  interdict  is  worded  differently.  The 
interdict  concerning  daily  water  is  "during  the  past 
year";  concerning  summer  water  it  is  "during  the  past 
summer" ;  and  wisely  so,  because  he  who  does  not  use 
in  winter  ought  not  to  refer  to  the  current  summer  but  to 
the  past  summer.  (D.  43.  20.  1.  30-31.) 

§  216.  (ULPIAN.)  Summer  begins,  so  wise  men  have 
taught  us,  at  the  vernal  equinox  [March  22],  and  ends 
with  the  autumnal  equinox  [September  22],  and  thus 
summer  and  winter  are  divided  into  six  months  each. 
(D.  43.  20.  1.  3?.) 

§  217.  (Ui.pi AN.)  The  words  "past  summer"  must 
be  understood  from  the  comparison  of  two  summers. 
(D.  43.  20.  1.  33.) 

§  218.  (ULPIAN.)  Because  of  this,  if  an  injunc- 
tion is  issued  in  summer  sometimes  you  must  go  back  a 
year  and  six  months.  This  may  happen  thus:  If  the 
water  is  used  at  the  beginning  of  the  vernal  equinox,  and 
during  the  following  summer  an  injunction  is  issued  the 
day  before  the  autumnal  equinox.  If  the  injunction  is 
issued  in  winter,  the  time  might  be  extended  through  two 
years.  (D.  43.  20.  1.  34.) 

§  219.  (ULPIAN.)  If  a  person  was  in  the  habit  of 
using  the  water  in  winter,  but  not  in  summer,  a  manda- 
tory injunction  would  be  granted  him  to  protect  his  rights. 
(D.  43.  20.  1.  35.) 
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§  220.  (ULPIAN.)  He  who  is  using  water  this  sum- 
mer, but  did  not  use  it  last  summer,  is  entitled  to  a  man- 
datory injunction.*  (D.  43.  20.  1.  36.) 

§  221.  (ULPIAN.)  The  Praetor  has  said :  "This  in- 
terdict applies  to  heirs,  purchasers,  and  legal  representa- 
tives/' It  should  be  known  that  these  words  refer  not 
alone  to  summer  water,  but  also  to  daily  water;  for  just 
as  injunctions  are  issued  regarding  footpaths  and  drive- 
ways, to  the  successors  of  the  right,  so  also  the  Praetor 
thought  to  give  it  in  these.  (D.  43.  20.  1.  37.) 

§  222.  QULIANUS.)  While  it  is  an  established  fact 
that  water,  not  alone  in  time,  but  also  in  quantity,  may 
be  divided,  it  is  also  true  that  one  person  may  convey' 
and  use  the  water  daily,  and  another  only  in  summer ;  so 
that  in  summer  the  water  may  be  divided  among  several, 
and  in  the  winter  the  water  may  be  used  only  by  him  who 
has  the  right  of  daily  water.  (D.  43.  20.  5.) 

§  223.  QULIANUS.)  Two  parties  who  were  convey- 
ing water  in  the  same  channel  separately  at  certain  hours 
agreed  to  swap  hours.  I  ask  whether,  for  a  period  dur- 
ing which  the  right  would  lapse  for  nonuser,  neither  one 
of  them  made  use  of  the  water  during  his  own  proper 
time,  would  the  right  lapse?  It  is  answered:  "No." 
(D.  43.  20.  5.  1.) 

§  224.  (NcRATius.)  In  regard  to  the  interdict  con- 
cerning summer  water  and  also  daily  water,  we  deem 

*NOTE. — As  in  the  last  two  cases  the  Praetor's  interdict 
did  not  apply,  and  hence  no  punishment  under  it,  the  Praetor 
issued  a  mandatory  injunction  (utile  interdictum). 
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it  of  the  first  consequence  to  find  out  what  is  summer 
water,  about  which  special  injunctions  are  wont  to  be 
issued  concerning  the  time  of  the  past  summer.  That  is 
to  say,  whether  summer  water  should  be  so  called  by  rea- 
son of  the  fact  that  it  may  only  be  used  in  the  summer 
time,  or  from  the  thought  and  purpose  of  him  who  con- 
veys it.  The  inquiry  is  whether  the  user  has  decided 
to  convey  the  water  only  in  summer,  or  whether  from 
the  nature  of  the  water  itself,  or  from  the  nature  of  the 
place  to  which  it  is  conveyed,  it  can  only  be  utilized  in 
summer.  , 

It  became  therefore  the  opinion  that  water  on  account 
of  these  two  things,  its  own  nature,  and  the  needs  of  the 
places  where  used,  received  the  appellation  given.  So 
that  if  its  nature  shall  be  either  that  it  is  not  able  to  be 
used  except  in  summer,  although  it  would  be  desirable 
in  winter,  or  whether  its  nature  would  permit  it  to  be 
conveyed  at  all  times  of  the  year,  but  its  utility  to  the 
person  owning  the  place  where  the  water  is  led  demands 
its  use  in  summer  only,  it  would  rightly  be  called  "sum- 
mer water."  (D.  43.  20.  6.) 

§  225.  (THE  EMPEROR  CONSTANTINE  TO  MAXIMIL- 
IAN, CONSUL.)  Owners  of  land  through  which  canals 
pass  we  wish  to  be  free  from  extraordinary  burdens  in 
order  that  by  their  work  such  canals  be  kept  clean.  Nor 
are  other  requirements  to  be  made  of  such  owners,  lest, 
occupied  with  other  things,  they  neglect  to  take  care  of 
the  canals. 

If  they  neglect  the  canals,  such  owners  shall  be  pun- 
ished by  a  loss  of  their  possessions,  because  the  treasury 
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will  obtain  the  estate  of  him  through  whose  negligence 
the  canal  is  damaged. 

Furthermore,  it  should  be  understood  by  such  owners 
that  on  both  sides  of  the  canal,  fifteen  feet  therefrom, 
trees  should  be  planted.  The  judge  must  see  to  it  that 
if  at  any  time  these  trees  send  up  sprouts  they  be  cut  out, 
lest  their  roots  injure  the  canal.  (June,  A.  D.  330.)  (C. 
11.  42.  1.) 

§  226.  (THE  EMPERORS  DIOCLETIAN  AND  MAXIMIAN 
TO  VALERIA.)  It  is  not  acreage,  but  the  use  to  which  the 
water  is  put,  that  measures  the  right  to  the  water.  (Jan., 
A.  D.  294.)*  (C.  3.  34.  12.) 

§  227.  (SCAEVOLA.)  Scaevola  said  that  judges  are 
accustomed  to  protect  canals  of  long-established  use,  al- 
though the  right  was  not  susceptible  of  proof.  (D.  39. 
3.  26.) 

§  228.  (PAPIRIUS  JUSTUS.)  Emperors  Antoninus  and 
Verus  decreed  that  water  from  public  streams  ought  to 
be  divided  for  the  irrigating  of  fields  in  proportion  to  the 
holdings,  unless  some  proprietor  shows  a  right  given  him 
to  take  more,  but  water  thus  taken  must  be  without  in- 
jury to  the  rights  of  others.  (D.  8.  3.  17.) 

*NOTE.— This  section  indicates  an  enlightened  comprehension 
of  the  science  of  irrigation. 

Water  for  domestic  use  has  prior  right;  water  for  stock 
and  gardens  next;  water  for  fields  next.  After  that,  water 
for  mining  and  mechanical  purposes.  It  is  not  area,  but  use, 
that  measures  the  right,  and  if  water  is  scarce  the  use  goes 
in  the  order  of  priority  of  right. 
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§  229.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
says :  "/  forbid  violence  against  any  one  who  is  repair- 
ing or  cleaning  canals,  conduits,  or  head  gates  to  facili- 
tate the  conveying  of  water,  because  it  is  permitted  him, 
although  adversely  to  you,  so  to  do  as  long  as  the  water- 
is  not  conveyed  otherwise  than  it  was  last  summer,  with- 
out force,  stealth,  or  variation."  (D.  43.  21.  1.) 

§  230.  (Ui,riAN.)  This  interdict  is  of  great  utility, 
for  unless  one  is  permitted  to  repair  he  is  prevented,  in  a 
certain  sense,  from  using. 

The  Praetor  uses  the  words  "canals"  and  "conduits." 
A  "canal"  (rivus)  is  the  depressed  territory  along  and 
through  which  the  water  flows.  The  word  is  derived 
from  the  Greek. 

A  "conduit"  (specus)  is  the  place  we  look  down  into. 
From  l(spccus"  comes  the  word  "spectacle." 

"Head  gates"  (septa)  are  what  are  placed  opposite  the 
opening  (indie)  for  the  purpose  of  turning  in  or  forcing 
the  river  water.  No  matter  whether  they  are  made  of 
wood,  stone,  or  any  other  material,  if  contrived  for  the 
purpose  of  holding  in  and  transmitting  the  water. 

An  "opening"  (incile)  signifies  a  hollowed  out  place 
on  the  riverside,  which  is  called  "incile"  because  it  is  "cut 
in."  The  cut  is  made  either  into  the  rock  or  soil  at  the 
place  where  the  water  is  first  taken  from  the  river. 

Wells  and  water  ditches  (laterals)  come  under  this  in- 
terdict. (D.  43.  21.  1-5.) 

§  231.  (ULPIAN.)  The  Praetor  also  says,  "repairing 
and  cleaning."  To  "repair"  is  to  restore  what  is  dam- 
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aged  to  its  former  condition.  It  means  to  cover,  to  put 
in  foundations,  to  make  good,  to  construct;  likewise  to 
gather  together  there  and  to  bring  there  whatever  is 
necessary  to  do  the  work.  (D.  43.  21.  1.  6.) 

§  232.  (ULPIAN.)  To  "clean"  is  a  word  which  many 
believe  to  pertain  only  to  a  water  channel  which  is  in  re- 
pair. It  is  obvious  that  it  also  relates  to  one  which  needs 
repair.  For  the  most  part,  they  generally  need  both  re- 
pairing and  cleansing.  (D.  43.  21.  1.  7.) 

§  233.  (ULPIAN.)  The  Praetor  also  says,  "to  facili- 
tate the  conveying  of  water."  This  is  put  in  for  good 
reason,  so  that  he  alone  should  be  allowed  to  repair  and 
cleanse  who  does  it  for  the  purpose  of  conveying  water. 
(D.  43.  21.  1.  8.) 

§  234.  (ULPIAN.)  This  interdict  also  runs  in  favor 
of  him  who  has  not  the  legal  right,  provided  he  has  been 
conveying  and  using  the  water  during  the  past  summer 
or  during  the  year,  since  it  suffices  if  he  has  so  conveyed 
and  used  it  without  force,  stealth,  or  variation.  (D.  43. 
21.  1.  9.) 

§  235.  (ULPIAN.)  If  one  wishes  to  put  in  a  stone 
channel  where  is  now  merely  a  channel  of  earth,  it  seems 
as  if  he  could  not  rightfully  have  the  protection  of  this 
interdict,  because  he  is  not  repairing,  he  is  building.  This 
is  also  the  view  of  Ofilius.  (D.  43.  21.  1.  10.) 

§  236.     (UI.PIAN.)     One  can   also  be  enjoined   if  he 
seeks,  under  the  guise  of  repair,  to  run  the  channel  around 
through  another  place;    also  if  he  deepens,  or  widens, 
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or  lengthens  the  channel,  or  makes  an  open  one  into  a 
covered  one,  or  vice  versa.  I  believe  that  the  others  just 
mentioned  may  be  stopped  with  impunity,  but  as  for  him 
who  makes  an  open  channel  into  a  closed  one,  or  vice 
versa,  I  do  not  believe  he  can  be  enjoined  unless  his  ad- 
versary can  show  that  the  former  condition  is  more 
beneficial  to  himself.  (D.  43.  21.  1.  11.) 

§  237.  (PAULUS.)  Labeo  says  that  one  may  not  make 
a  covered  channel  out  of  an  open  one,  since  thereby  the 
landlord  through  whose  estate  the  canal  passed  would 
Jose  the  right  of  watering  his  cattle  or  of  getting  drink- 
ing water  therefrom.  But  this  does  not  suit  Pomponius, 
because,  says  he,  if  the  landlord  has  this  benefit  it  comes 
to  him  by  the  chance  of  situation,  and  not  by  right,  un- 
less it  was  provided  for  when  the  servitude  was  created. 
<D.  43.  21.  2.) 

§  238.  (ULPIAN.)  Servius,  however,  writes  that  con- 
veying water  through  an  open  channel  which  was  con- 
veyed before  that  time  through  a  closed  channel  is  "con- 
veying water  otherwise  than" ;  but  if  one  builds  new 
work  on  the  channel  the  better  to  preserve  and  contain 
the  water,  he  could  not  be  prevented  with  impunity. 

I  hold  the  same  in  a  reverse  case;  he  cannot  change 
from  a  closed  to  an  open  channel  if  his  adversary  gains 
nothing  by  the  change.  (D.  43.  21.  3.) 

§  239.  (ULPIAN.)  Both  Servius  and  Labeo  write: 
If  one  who  owns  a  canal  built  of  earth,  but  which  will  not 
"hold  water,  wants  to  riprap  it  with  stone,  the  interdict 
will  protect  him.  On  the  other  hand,  if  his  channel  is 

(97) 


§    239  KOMAN   WATElt  LAW. 

built  of  stone,  and  he  afterwards  changes  all  or  part  of 
to  earth,  he  is  equally  to  be  protected. 

To  me,  differing  from  the  above,  it  seems  that  only 
urgent  and  necessary  repairs  are  to  be  conceded.  (D.  43.. 
21.  3.  1.) 

§  240.  (ULPIAN.)  If  any  one  wishes  to  put  a  new 
conduit  or  pipes  into  a  canal  where  they  never  were  be- 
fore, this  interdict,  so  Labeo  says,  will  be  useful  to  pro- 
tect him  in  the  future.  Our  view  concerning  this  is  that 
the  benefit  of  the  user  is  to  be  considered  where  it  is  with- 
out injury  to  the  landlord  through  whose  estate  the  canal 
passes.  (D.  43.  21.  3.  2.) 

§  241.  (ULPIAN.)  If  water  is  gathered  into  a  reser- 
voir from  whence  many  water  ditches  are  led,  this  inter- 
dict will  be  useful  to  him  who  wishes  to  repair  the  reser- 
voir itself.  (D.  43.  21.  3.  3.) 

§  242.  (ULPIAN.)  This  interdict  pertains  to  all  ca- 
nals, whether  situated  on  public  or  on  private  land.  (D.. 
43.  21.  3.  4.) 

§  243.  (ULPIAN.)  If  the  canal  be  one  conveying  hot 
water,  this  interdict  will  protect  him  making  repairs 
thereon.  (D.  43.  21.  3.  5.) 

§  244.  (ULPIAN.)  Aristo  thinks  that  the  right  of  be- 
ing admitted  to  repair  a  hot  water  pipe  which  conveys 
the  steam  to  the  vapor  baths  may  be  enforced  by  an  equi- 
table action.  It  may  be  said  that  on  this  account  a  man- 
datory injunction  may  issue.  (D.  43.  21.  3.  6.) 

§  245.     (ULPIAN.)     Injunctions   are  granted   for  and' 
against  the  same  person  for  whom  and  against  whom  this- 
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interdict  concerning  water  applies,  as  above  enumerated. 
(D.  43.  21.  3.  7.) 

§  246.  (UivPiAN.)  If  some  one  raises  the  complaint  of 
"new  work"  against  him  who  is  repairing  a  canal,  it  has 
been  well  said  that  the  complaint  should  be  disregarded ; 
for,  since  the  Praetor  has  forbidden  violence  to  be  done 
him  who  is  making  repairs,  it  is  absurd  to  impede  progress 
by  the  complaint  of  "new  work."  Of  course  there  is  no 
doubt  but  that  in  an  action  in  rem  [in  rem  actionem]  one 
may  show  that  his  adversary  has  no  right  to  make  such 
repairs.  (D.  43.  21.  3.'  8.) 

§  247.  (ULPIAN.)  Nor  is  there  the  least  doubt  that  he 
who  is  doing  the  work  must  give  security  against  appre- 
hended injury.  (D.  43.  21.  3.  9.) 

§  248.  (ULPIAN.)  Ofilius  believes  that  this  interdict 
applies  in  cases  where  one  prevents  another  from  hauling 
or  carrying  to  the  place  things  necessary  for  the  repair; 
all  of  which  is  true.  (D.  43.  21.  3.  10.) 

§  249.  (VENUiyEius.)  Under  this  interdict  the  ques- 
tion cannot  be  raised  whether  the  plaintiff  has  title,  for 
the  repairing  of  canals  is  more  necessary  even  than  the 
repair  of  roads,  because  by  not  keeping  canals  in  repair 
the  use  of  the  water  is  lost,  and  men  may  die  of  thirst. 
Certain  it  is  that  water  cannot  reach  its  destination  unless 
the  channel  is  kept  in  repair,  while  as  to  a  path  the  failure 
to  repair  would  only  raise  difficulties  in  going  and  com- 
ing, which  would  be  even  less  in  summer.  (D.  43.  21.  4.) 
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§  250.  (THE  EMPEROR  ANTONINE  TO  MARTIAL.)  If 
you  have  exercised  the  right  of  conducting  a  flow  of  wa- 
ter through  Martial's  property  with  his  knowledge,  you 
have  in  time  acquired  a  servitude  of  a  permanent  charac- 
ter. 

If  before  the  expiration  of  such  time  (ten  years  if  he 
were  present,  and  twenty  years  if  he  were  absent)  the  right 
has  been  forbidden  you,  then  your  claim  to  be  reimbursed 
for  expenses  incurred  by  you  will  be  in  vain,  because  the 
ownership  of  any  improvements  made  on  the  land  of  an- 
other, as  long  as  it  remains  in  the  same  state,  belongs  to 
the  owner  of  the  land.  (July,  A.  D.  215.)  (C.  3.  34.  2.) 

§  251.  (THE  EMPEROR  ALEXANDER  TO  RICANA.)  In 
a  rural  estate  rights  of  conducting  water  through  a  neigh- 
bor's field  or  other  rights  may  become  established  if  the 
conditions  which  constitute  such  rights  shall  have  pre- 
ceded. Agreements  between  contracting  parties  must  be 
upheld ;  therefore,  if  a  prior  possessor  could  not  lawfully 
interrupt  a  flow  of  water  running  through  his  estate,  then 
said  estate  will  pass  to  a  purchaser  subject  to  the  servi- 
tude of  such  flow.  (May,  A.  D.  223.)  (C.  3.  34.  3.) 

§  252.  (THE  EMPERORS  DIOCLETIAN  AND  MAXIMIAN 
To  JULIAN.)  If  it  can  be  fully  proven  that  a  flow  of  wa- 
ter through  certain  places  is  according  to  ancient  custom, 
and  that  according  to  observation  it  shows  usefulness  in 
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irrigating  certain  tracts  of  land,  our  procurator  will  pro- 
vide that  no  innovation  against  the  old  form  and  estab- 
lished custom  be  permitted.  (May,  A.  D.  286.)  (C.  3. 
34.  7.) 

§  253.  (THE  EMPERORS  ARCADIUS  AND  HONORIUS  TO 
ASTERIUS,  COUNT  OF  THE  EAST.)  We  ordain  that  an- 
cient water  rights,  established  by  long  ownership,  should 
continue  to  the  individual  citizen,  undisturbed  by  inno- 
vation :  Provided,  however,  that  the  quantity  which  each 
takes  by  ancient  right  is  that  which  by  custom  he  has 
been  taking  continuously  until  the  present  day. 

Continuing  punishment  [life  sentence]  will  be  given 
those  who  for  the  irrigation  of  fields  or  the  beautification 
of  gardens  consume  the  water  through  furtive  channels. 
(Nov.,  A.  D.  397.)  (C.  11.  42.  4.) 

§  254.  (NERATIUS.)  The  right  of  conducting  water 
and  the  right  of  drawing  water  at  the  same  place  can  be 
granted  to  many  different  people,  and  can  be  granted  also 
for  different  days  or  for  different  hours.  (D.  8.  3.  2.  1.) 

§  255.  (NERATius.)  If  the  supply  of  water  is  suffi- 
cient, the  right  may  be  granted  to  many  in  the  same  place, 
as  well  as  for  the  same  day  or  the  same  hour.  (D.  8.  3. 
2.  2.) 

§  256.  (PAULUS.)  Anciently  the  right  could  not  be 
granted  to  convey  water  away,  or  to  draw  it  up,  except 
from  the  head  of  the  water  supply,  or  from  the  spring, 
but  nowadays  these  rights  can  be  created  at  any  point. 
(D.  8.  3.  9.) 
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§  257.  (PoMPONius.)  From  my  water  right,  so  La- 
beo  says,  I  may  accommodate  any  of  my  neighbors  with 
water.  On  the  other  hand,  Proculus  holds  that  the  water 
may  not  be  used  for  any  other  part  of  the  estate  than  that 
for  which  the  right  was  acquired.  The  opinion  of  Pro- 
culus is  the  truer  one.  (D.  8.  3.  24.) 

§  258.  (POMPONIUS.)  If  I  sell  you  a  certain  part  of 
my  estate,  the  right  of  aqueduct,  even  if  the  water  is 
chiefly  drawn  for  the  benefit  of  the  part  unsold,  follows 
you.  Neither  the  richness  of  the  land  nor  the  use  made 
of  the  water  must  be  considered  as  if  it  were  that  the 
water  right  followed  that  part  only  of  the  land  which  was 
the  most  valuable,  or  which  was  most  needing  the  use  of 
the  water,  but  the  division  of  the  water  must  be  in  pro- 
portion to  the  area  of  the  part  sold  and  the  part  kept. 
(D.  8.  3.  25.) 

§  259.  (AFRICANUS.)  As  you  and  I  had  two  estates 
in  common,  Titianus  and  Seianus,  and  in  the  division  it 
was  agreed  that  Titianus  be  deeded  to  me  and  Seianus  to 
you,  and  we  mutually  deliver  to  each  his  portion,  and  in 
the  delivery  it  was  verbally  agreed  that  each  should  have 
the  right  of  conducting  water  through  the  other's  land, 
I  say  that  the  servitude  is  lawfully  established,  especially 
if  a  written  stipulation  follows  the  verbal  agreement. 
(D.  8.3.  33.) 

§  260.  (AFRICANUS.)  You  conduct  water  through 
several  estates,  no  matter  how  the  right  is  obtained,  unless 
there  is  an  agreement  or  a  written  stipulation  follows  it, 
to  no  one  of  these  estates  nor  any  other  neighbor  will  you 
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be  able  to  grant  the  right  of  drawing  water  from  the 
canal.  An  agreement  or  written  stipulation  must  take 
place,  and  this  is  generally  conceded.  Besides  all  this, 
no  estate  can  owe  a  servitude  to  itself,  nor  can  a  servi- 
tude in  a  servitude  be  established.  (D.  8.  3.  33.  1.) 

§  261.  (PAULUS).  When  a  vendor  owning  two  es- 
tates sells  one  and  imposes  on  the  other  the  burden  of  a 
servitude  for  drawing  water,  the  servitude  follows  the 
alienated  estate,  though  it  be  sold  again. 

It  matters  not,  however,  that  the  purchaser  is  not  per- 
mitted to  enjoy  the  servitude  if  the  deed  provides  for  a 
penalty  running  to  the  purchaser  personally.  (D.  8. 
3.  36.) 

§  262.  (LABEO.)  I  am  of  opinion  that  one  selling  an 
estate  may  impose  a  servitude  thereon  although  it  may 
not  be  a  useful  one.  For  example:  If  the  privilege  of 
conducting  water  through  a  field  were  of  no  benefit,  never- 
theless a  servitude  of  that  nature  could  be  established, 
because  we  may  have  rights  though  they  be  of  no  use  to 
us.  (D.  8.  1.  19.) 

§  263.  (PAULUS.)  If  a  water  right  is  established  by 
terms  so  that  water  can  be  taken  only  in  summer,  or  dur- 
ing a  certain  month,  it  is  queried  how  the  right  can  be 
lost  by  nonuser,  since  the  use  is  not  continuous  as  to 
time.  When  no  use  is  possible  there  can  be  no  use; 
therefore  if  it  is  during  alternate  years  or  months  that 
one  has  the  right  to  water,  the  right  is  lost  in  double  the 
statutory  time. 

It  is  the  same  concerning  footpaths. 
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If,  however,  the  right  is  for  alternate  days,  or  for  the 
whole  day,  or  for  during  the  night  only,  the  right  is  lost, 
according  to  the  terms  of  the  statute,  because  the  servi- 
tude is  then  continuous.  If  the  servitude  is  for  alternate 
hours,  or  for  one  hour  daily,  Servius  writes,  the  servi- 
tude is  lost  by  nonuser  during  the  statutory  time,  because 
the  right  which  is  enjoyed  is  a  daily  right.  (D.  8.  6.  7.) 

§  264.  QAVOLENUS.)  If  water  has  flowed  through  a 
part  of  the  channel  of  my  water  right,  although  not  to 
the  end,  the  right  is  preserved  for  the  entire  length.  (D. 
8.  6.  9.) 

§  265.  (PAULUS.)  If  he  who  has  the  right  of  water 
by  night  has  instead  used  it  by  day  for  the  period  pre- 
scribed by  law  for  its  loss,  he  has  lost  the  night  use  by 
nonuser.  It  is  the  same  with  those  who,  having  the  right 
for  certain  hours,  use  others,  but  no  part  of  their  own. 
(D.  8.  6.  10.  1.) 

§  266.  (PROCULUS.)  Several  persons  were  accus- 
tomed by  right  to  bring  through  the  same  channel  water 
from  a  neighboring  source,  in  such  a  way  that  each  had 
his  own  day  of  taking  the  water,  first  by  the  same  chan- 
nel common  to  each,  thence  by  a  smaller  channel,  which 
was  the  separate  property  of  each.  One  of  these  persons 
did  not  take  water  during  the  statutory  period  prescribed 
for  its  loss. 

I  think  he  lost  his  right  to  the  water  by  nonuser,  and 
that  the  right  was  not  maintained  through  the  use  of  wa- 
ter by  the  others,  because  the  right  of  each  was  separate 
and  could  not  be  upheld  by  the  use  which  the  others 
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made.  If,  however,  the  water  right  pertained  to  an  es- 
tate owned  by  several  in  common,  the  use  by  one  of  these 
would  maintain  the  right  as  to  all.  Also,  if  one  of  those 
referred  to  who  owned  a  water  right,  employing  a  com- 
mon channel  to  convey  the  water,  had  lost  the  right  by 
nonuser,  the  right  would  not  go  to  the  others  who  used 
the  channel  in  common  with  him.  The  benefit  is  his  who 
owns  the  land  through  which  the  canal  passes  conveying 
the  water  which  by  nonuser  has  been  lost  as  to  one.  Such 
owner  of  the  land  enjoys  the  benefit  of  freedom  from  that 
portion  of  the  servitude.  (D.  8.  6.  16.) 

§  267.  (PAUIAJS.)  If  a  person  uses  water  in  a  differ- 
ent manner  than  that  prescribed  in  the  establishment  of 
the  servitude,  it  is  forfeited.  (D.  8.  6.  18.) 

The  time  during  which  the  preceding  owner  of  the 
servitude  did  not  use  it  is  reckoned  up  against  his  suc- 
cessor. (D.  8.  6.  18.  1.) 

§  268.  (POMPONIUS.)  If  in  the  sale  of  part  of  my 
estate  I  had  taken  care  to  stipulate  that  I  might  through 
the  part  sold  lead  water  to  the  remainder  of  my  estate, 
and  the  time  prescribed  by  law  for  the  loss  of  the  right 
by  nonuser  had  elapsed  before  I  had  dug  the  channel,  I 
would  nevertheless  not  lose  the  right  on  account  simply 
of  there  being  no  waterway,  but  the  right  would  remain 
to  me.  unimpaired.  If  I  had  built  the  channel  and  had 
not  used  it  during  the  time,  I  would  have  lost  the  right. 
(D.  8.  6.  19.) 

§  269.     (ULPIAN.)     In  the  granting  of  a  right  for  con- 
veying water,  it  is  necessary  to  seek  the  consent  not  only 
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of  those  on  whose  place  the  water  arises,  but  also  of  those 
to  whom  the  use  of  the  water  belongs — that  is,  of  those 
to  whom  the  servitude  of  the  water  is  due ;  and  not  with- 
out cause,  for  as  their  right  is  diminished  it  is  reasonable 
to  inquire  whether  they  consent.  And  speaking  gen- 
erally, whether  a  person  has  a  right  in  the  whole  estate, 
or  in  the  spot  where  the  water  takes  rise,  or  in  the  water 
itself,  his  wish  must  be  respected.  (D.  39.  3.  8.) 

§  270.  (PAUUJS.)  The  intent  of  the  vendor  and  ven- 
dee of  an  estate  must  be*  inquired  into  as  of  the  date  of 
sale,  so  that  whether  its  possession  remains  with  the 
vendee  or  lapses  back  it  may  be  certain  that  the  water 
grant  was  made  by  the  will  of  the  one  who  owned  it. 
(D.  39.  3.  9.) 

§  271.  (PAULUS.)  Therefore  consent  is  required  so 
that  the  owner  may  not  unwittingly  suffer  a  wrong ;  for 
no  one  is  able  to  see  how  a  person  can  suffer  a  wrong  if 
he  consents  to  it  at  the  time.  (D.  39.  3.  9.  1.) 

§  272.  (PAULUS.)  In  the  granting  of  a  water  right 
not  only  must  the  consent  be  obtained  of  him  who  exer- 
cises the  right,  but  also  of  him  who  owns  the  place  [of 
origin],  because  although  he  may  not  be  able  to  use  the 
water  the  entire  right  is  liable  to  revert  to  him.  (D.  39. 
3.  9.  2.) 

§  273.  (UivPiAN.)  If  the  place  of  origin,  from  which 
water  is  led,  is  owned  by  several,  there  is  no  doubt  but 
that  the  consent  of  all  must  be  obtained;  for  it  seems 
wrong  that  the  will  of  one,  perhaps  the  owner  of  an  in- 
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significant  share,  should  prejudice  the  rest.     (D.  39.  3. 
10.) 

§  274.  (ULPIAN.)  But  let  us  see  if  a  subsequent  con- 
sent is  sufficient.  It  is  held  that  it  makes  no  difference 
whether  the  consent  to  take  water  precedes  or  follows,  be- 
cause the  Praetor  ought  to  regard  the  last  wish.  (D.  39. 
3.  10.  1.) 

§  275.  (UivPiAN.)  If  a  stream  is  navigable  the  Prae- 
tor ought  not  to  grant  the  right  that  water  may  be  taken 
from  it  in  such  quantity  as  that  the  stream  becomes  less 
navigable.  So  says  Labeo.  And  the  same  rule  holds  if 
even  by  such  act  another  stream  becomes  navigable.  {D. 
39.  3.  10.  2.) 

§  276.  (SCAEVOLA.)  A  person  having  a  water  right 
through  an  estate  can  build  the  ditch  where  he  pleases, 
but  must  not  interfere  with  any  other  water  right.  (D. 
43.  20.  8.) 

§  277.  (PoMPONius.)  *  *  *  If  I  have  the  right 
to  conduct  water  through  your  land,  and  if  you  at  the 
same  time  have  not  the  right  to  build  a  house  there  with- 
out my  consent,  if  I  concede  you  the  right  to  build  a 
house  you  nevertheless  owe  me  the  duty  of  so  building 
that  my  water  right  remains  intact ;  leaving  matters  as  if 
only  one  concession  had  been  originally  granted.  (D.  8. 
3.  20.) 

§  278.     (POMPONIUS.)     If   adjacent  to  the  estate  of 
Seianus  there  be  a  spring  from  which  I  have  the  right  to 
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draw  water  over  his  estate,  the  right  remains,  even  after 
his  estate  becomes  mine.     (D.  8.  3.  20.  2.) 

§  279.  (PoMPONius.)  The  right  of  drawing  water 
appertains,  not  to  the  landlord,  but  to  the  land.  (D.  8. 
3.  20.  3.) 

§  280.  (POMPONIUS.)  The  right  is  established  by 
usage  that  one  may  convey  and  use  water  not  only  for  ir- 
rigation, but  also  for  watering  cattle  and  embellishment. 
(D.  43.  20.  3.) 

§  281.  (POMPONIUS.)  A  water  right  whose  origin  is 
time  out  of  mind  has  a  duly  constituted  existence.  (D. 
43.  20.  3.  4.) 

§  282.  (POMPONIUS.)  He  who  has  a  right  of  daily 
water  may  either  lay  pipes  in  a  brook  or  do  any  other  way, 
so  long  as  he  does  not  injure  the  servient  estate  or  the 
water  rights  of  other  users  or  rivals.  (D.  43.  20.  3.  5.) 

§  283.  (POMPONIUS.)  Over  an  existing  water  right 
another  water  may  be  carried  by  means  of  a  bridge 
built  above  the  former,  providing  the  lower  channel  is 
not  injured.  (D.  43.  20.  3.  6.) 

§  284.  (POMPONIUS.)  If  I  have  the  right  to  use  the 
water  during  a  certain  hour  either  day  or  night,  I  have 
not  the  right  to  use  it  any  other  hour  than  the  hour  dur- 
ing which  I  have  the  right.  (D.  43.  20.  2.) 

§  285.  (PAULUS.)  If  there  were  granted  to  me  a 
right  to  use  water  at  night,  and  afterwards  by  another 
grant  the  right  to  use  water  by  day,  and  during  a  legal 
period  [of  forfeiture  for  nonuser]  I  have  used  only  the 

(109) 


§    286  ROMAN   WATER   LAW. 

night  water,  I  lose  the  right  of  day  water,  because  in  this 
case  there  are  two  servitudes  from  different  sources.  (D. 
39.  3.  17.) 

§  286.  (PAULUS.)  It  has  been  correctly  decided  that 
water  should  never  be  conducted  through  stone  conduits 
unless  the  right  was  embraced  in  the  grant  of  the  servi- 
tude, for  it  is  not  customary  that  he  who  has  a  right  to 
water  should  lead  it  through  stone  conduits.  It  has,  how- 
ever, for  the  most  part  become  a  custom  that  water  may 
be  conducted  through  pipes,  even  though  the  grant  is 
silent  upon  the  subject.  It  must,  however,  be  done  in 
such  a  way  that  no  loss  ensue  to  the  owner  of  the  land. 
(D.  39.  3.  17.  1.) 
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§  287.  (ULPIAN.)  The  servitudes  of  rural  estates  are 
these : 

(1)  "Footpath"  (iter). 

(2)  "Driveway"  (actus). 

(3)  "Road"  (via). 

(4)  "Aqueductus." 

"Footpath"  is  the  right  of  a  person  going  to  and  fro, 
but  not  of  driving  a  beast. 

"Driveway"  is  the  right  of  driving  a  beast  or  a  vehicle. 
He  who  has  a  footpath  has  not  a  driveway,  but  he  who 
has  a  driveway  has  also  a  footpath,  even  without  a  beast. 

"Road"  is  the  right  of  going,  of  coming,  and  of  driv- 
ing, for  the  term  "via"  includes  both  footpath  and  drive- 
way. 

"Aqueductus"  is  the  right  of  leading  water  through  the 
property  of  another.  (D.  8.  3.  1.) 

§  288.  (ULPIAN.)  Among  rural  servitudes  are  com- 
prised (also) : 

The  right  of  drawing  up  and  using  water. 

The  right  of  driving  cattle  to  water. 

The  right  of  pasture. 

The  right  of  burning  lime.  * 

The  right  of  digging  sand.     (D.  8.  3.  1.  1.) 

§  289.  (POMPONIUS.)  If  I  have  granted  a  roadway  to 
another  over  a  certain  route,  I  am  not  able  to  grant  a 
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right  of  aqueduct  over  the  same  route,  and  vice  versa. 
(D.  8.  3.  14.) 

§  290.  (JAVOLENUS.)  Without  permission  of  the  sov- 
ereign, water  cannot  be  conducted  over  a  public  highway. 
(D.  39.  3.  18.  1.) 

§  291.  (PAULUS.)  An  arch  for  conducting  water  over 
the  footpath  of  another  cannot  be  lawfully  built.  Nor 
may  he  who  has  a  footpath  or  a  driveway  build  a  bridge 
over  which  to  go  or  drive.  If  he  digs  a  passageway,  not 
a  covered  water  course,  under  a  canal,  the  water  will 
diminish,  because,  being  undermined,  the  water  will 
trickle  through  and  the  canal  become  dry.  (D.  39.  3.  11.) 

§  292.  (ULPIAN.)  He  who  has  the  right  of  drawing 
water  appears  to  have  a  right  of  way  [footpath]  to  the 
place  where  the  water  is  drawn,  and  (so  says  Neratius  in 
Book  3)  if  the  right  of  either  drawing  water  or  of  going  to 
the  place  be  granted  to  him  he  has  both.  If  merely  the 
right  to  draw  water  is  granted,  the  right  of  way  is  in- 
cluded. If  merely  the  right  of  way  is  granted,  the  right 
of  drawing  water  is  included.  These  principles  pertain  to 
private  water  places  and  springs,  but,  on  the  other  hand 
(Neratius  says  in  the  same  book),  to  public  streams  a 
way  must  be  ceded,  not  the  right  of  drawing  water,  and, 
if  the  latter  right  only  is  granted,  then  the  grantee  takes 
nothing.  (D.  8.  3.  3.  3.) 

§  293.     (PAPINIAN.)     The  servitude  of  pasturing  cat- 
tle, or  of  taking  them  to  water,  if  the  product  of  the  es- 
tate is  chiefly  cattle,  pertains  to  the  estate  rather  than  to 
the  landlord.     If,  however,  the  testator  in  his  will  des- 
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ignates  the  person  to  whom  he  wishes  the  servitude  to 
pass,  then  the  servitude  will  not  pass  to  a  purchaser  or 
heir.  (D.  8.  3.  4.) 

§  294.  (UivPiAN.)  Neratius,  in  his  commentaries  on 
Plautius,  says  that  neither  the  right  of  watering  cattle, 
nor  of  driving  them,  nor  of  taking  out  chalk,  nor  of  burn- 
ing lime  on  the  estate  of  another,  can  vest  in  any  one  un- 
less he  owns  a  contiguous  estate.  And  Neratius  adds 
that  such  was  the  opinion  of  Proculus  and  Atilicinus. 
but  Neratius  himself  says  that  especially  the  right  of 
burning  lime  and  quarrying  chalk  must  not  exceed  the 
wants  of  the  estate  which  exercises  the  right.  (D.  8.  3. 
5.  1.) 

§  295.  (PAULUS.)  *  *  *  Maecianus  thinks  that  if 
I  have  a  right  of  pasturing  cattle  or  driving  them  upon 
your  estate  I  have  also  the  right  of  shepherd's  hut  thereon, 
so  that  in  stormy  weather  I  may  find  shelter.  (D.  8.  3. 
6.1.) 

§  296.  (Census.)  The  right  of  going  and  of  driving 
cattle  over  land  owned  by  several  can  be  separately 
granted  by  each.  By  strict  law,  the  right  becomes  mine 
only  when  all  have  granted,  and  the  last  grantor  has  con- 
firmed all  prior  grants ;  but  by  more  liberal  construction 
it  is  said  that,  even  before  the  last  right  is  granted,  those 
who  have  already  granted  may  not  prohibit  the  use  of  the 
right.  (D.  8.  3.  11.) 

§  297.  (PAULUS.)  If  a  footpath,  driveway,  roadway, 
or  canal  has  been  devised  in  general  terms  through  an  es- 
tate, the  heir  has  the  right  to  lay  out  the  route  where  he 
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pleases,  provided  no  intentional  wrong  is  thereby  done  the 
devisee.     (D.  8.  3.  26.) 

§  298.  (PAULUS.)  The  rights  of  way  [servitudes]  be- 
longing to  rural  estates,  although  they  resemble  things 
corporeal,  are  nevertheless  incorporeal,  and  therefore  can- 
not be  adversely  acquired  by  use.  The  reason  is  that 
such  servitudes  are  of  a  nature  that  they  cannot  be  sub- 
ject to  a  certain  and  continued  possession,  for  no  one  is 
able  to  go  to  and  fro  so  incessantly  that  at  no  point  of 
time  can  his  possession  be  seen  to  be  interrupted.  The 
same  is  also  observed  in  servitudes  pertaining  to  urban 
estates.  (D.  8.  1.  14.) 

§  299.  (PAULUS.)  A  right  of  way  to  a  sepulcher  re- 
mains a  private  right,  and  therefore  may  be  ceded  back 
to  the  owner  of  the  servient  estate,  and  be  acquired  by 
him  even  after  the  consecration  of  the  sepulcher.  (D.  8. 
1.  14.  1.) 

§  300.  (PAULUS.)  If  a  public  place  or  a  public  road 
intervenes,  the  right  of  drawing  water  may  be  exercised, 
but  not  the  right  of  aqueduct.  It  is  customary,  neverthe- 
less, to  petition  the  sovereign  that  he  permit  the  latter 
right  where  it  can  be  done  without  inconvenience  to  the 
public.  The  intervening  of  sacred  and  consecrated 
ground  likewise  prevents  a  right  of  way,  because  no  one 
should  have  a  servitude  over  such  places.  (D.  8.  1.  14.  2.) 

§  301.     (PAULUS.)     A  certain  man  owned  two  contig- 
uous estates.     He  sold  the  upper  one,  and  stipulated  in 
the  deed  that  the  purchaser  might  drain  water  in  an  open 
ditch  into  the  lower  estate.     Now,  if  this  purchaser,  from. 
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a  third  property,  receives  water  and  wishes  to  flow  it  into 
the  lower  estate,  it  is  asked :  Does  he  have  the  right  or 
not?  In  reply  I  say  that  the  lower  estate  is  obliged  to 
receive  only  that  which  is  derived  from  the  drying  out  of 
the  original  upper  estate.  (D.  8.  3.  29.) 

§  302.  (PAUivUS.)  A  certain  man  having  two  fields, 
in  a  sale  of  one  excepted  the  water  originating  there,  and 
"ten  feet  wide  around  the  water."  The  question  was 
whether  he  retained  the  ownership  of  the  place,  or  had 
merely  the  right  of  access  and  use.  The  answer  is 
(quoting  the  above  language)  it  would  seem  that  the 
vendor  had  merely  reserved  the  right  of  access  and  use, 
and  not  the  ownership.  (D.  8.  3.  30.) 

§  303.  (JuiviANUS.)  Three  contiguous  estates,  one 
above  another,  belonged  to  three  different  persons.  The 
owner  of  the  lowest,  procuring  a  water  right  from  the 
highest  through  the  middle  estate  with  the  consent  of  the 
owner,  brought  the  water  into  the  lowest.  Afterwards 
he  bought  the  highest  and  sold  the  lowest  (to  which  he 
had  brought  the  water).  The  question  is  whether  the 
lowest  estate  has  lost  the  water  right,  because,  each  estate 
being  under  the  same  ownership,  it  is  not  possible  to  be 
servient  to  itself. 

The  proposition  is  denied.  The  servitude  is  not  lost 
because  the  middle  estate,  through  which  the  water  is  led, 
belongs  to  another;  and  just  as  the  servitude  that  the 
water  should  corne  to  the  lowest  from  the  highest  could 
not  be  imposed  otherwise  than  as  through  the  middle  es- 
tate, so  that  servitude  on  this  same  middle  estate  could 
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not  have  been  thus  extinguished,  unless  also  the  water 
at  the  same  time  shall  cease  to  be  led,  or  the  three  estates 
become  at  the  same  time  the  property  of  one  owner.  (D. 
8.  3.  31.) 

§  304.  (PAULUS.)  If  you  have  granted  me  a  water 
right  over  your  estate,  and  did  not  in  the  grant  designate 
the  route,  the  whole  estate  is  servient.  (D.  8.  3.  21.) 

§  305.  (CENSUS.)  If  a  right  of  way  through  the  es- 
tate of  another  be  granted  or  devised  in  general  terms, 
it  is  clear  to  see  that  the  grantee,  in  a  civil  manner,  must 
be  permitted  to  walk  or  drive  through  any  part  thereof. 
But  there  are  always  certain  exceptions  tacitly  under- 
stood; for  instance,  he  shall  not  have  a  right  to  go 
through  the  house  itself  or  through  the  vineyard,  if  with 
equal  convenience  he  can  go  another  way  through  the 
estate  with  less  damage  to  it.  Indeed,  it  is  a  settled  prin- 
ciple that  when  the  grantee  has  once  laid  out  his  road, 
then  over  the  same  he  must  go,  and  he  has  not  thereafter 
the  right  to  change  the  route. 

Such  also  seems  the  ruling  of  Sabinus,  who  for  illus- 
tration cited  a  canal  which  at  first  may  be  located  at  will, 
but  which,  being  once  located,  must  not  be  changed.  The 
same  principle  pertains  to  rights  of  way.  ,  (D.  8.  1.  9.) 

§  306.  (PAUUJS.)  If  between  two  houses  public 
ground  or  a  public  way  exists,  neither  the  right  of  trav- 
eling or  driving  or  building  higher  is  abridged,  but  pro- 
jections as  to  buildings  or  roofs  are  prohibited,  because 
the  sky  space  above  must  remain  open.  (D.  8.  2.  1.) 
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§  307.  (MARCEIXUS.)  *  *  *  Generally,  if  the 
usufruct  of  a  piece  of  land  has  been  devised,  a  right  of 
access  to  the  land  is  also  given,  because  in  granting  a 
right  to  draw  water  a  footpath  to  the  watering  place 
would  be  also  granted.  (D.  8.  2.  10.) 

§  308.  (POMPONIUS.)  The  right  is  conceded  to  the 
owner  of  a  servitude  of  going  onto  a  place,  not  servient, 
for  the  purpose  of  making  repairs,  by  such  way  as  may 
be  necessary  for  him,  unless  in  the  granting  of  the  servi- 
tude it  was  definitely  stated  by  what  route  he  should  go. 
And  therefore  neither  along  the  channel  nor  above  it,  if 
by  chance  the  aqueduct  runs  underground,  may  the  owner 
of  the  soil  make  a  place  consecrated,  lest  [the  owner  of 
the  servitude  be  debarred  therefrom  by  ecclesiastical  law, 
and]  the  servitude  perish,  and  this  is  true.  But  you  can 
depress  or  elevate  the  channel  by  which  you  have  the  law- 
ful right  of  conveying  water  unless  you  have  given  se- 
curity that  it  will  not  be  done.  (D.  8.  4.  11.) 

§  309.  (POMPONIUS.)  If  the  right  is  granted  me 
through  your  land  "to  lead  water  in  a  channel,"  the  other 
rights  tacitly  follow,  viz.  :  First,  the  right  to  repair  the 
channel;  second,  to  go  myself  and  with  my  workmen  as 
near  as  I  wish  to  the  channel  to  make  repairs  ;  third,  that 
the  owner  grant  space  sufficient  on  each  side  so  that  I  can 
go  to  the  channel;  fourth,  a  place  where  I  can  deposit 
earth,  mud,  stone,  sand,  and  lime.  (D.  8.  4.  11.  1.) 

§  310.  (POMPONIUS.)  It  is  written  by  Quintus  Mu- 
cius  that  where  one  has  through  other  land  a  waterway 
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for  daily  supply,  summer  crops,  or  at  longer  intervals,  he 
may  place  in  the  channel  his  own  pipes,  either  earthen 
or  any  other  kind  that  will  carry  the  water  further,  and 
may  do  in  the  channel  what  he  pleases  so  that  he  does 
not  impair  the  water  rights  of  the  servtent  estate.  (D.  8. 
3.  15.) 

§  311.  (POMPONIUS.)  If  pipes  through  which  you 
convey  water  are  fastened  to  my  building,  and  afterwards 
cause  me  damage,  I  have  a  right  of  action  against  you  for 
such  damage,  and  I  will  also  be  able  by  an  injunction 
"damni  infecti"  [threatened  damage]  to  compel  a  stipula- 
tion as  to  the  future.  (D.  8.  2.  18.) 

§  312.  (PAULUS.)  Proculus  said  it  is  not  lawful  to 
fasten  to  a  party  wall  a  pipe  that  carries  water  from  a 
public  reservoir,  or  from  the  sky,  but  one  is  not  able  to 
prevent  a  neighbor  from  having  a  bath  place  along  a 
party  wall,  although  the  wall  thereby  contracts  humidity, 
no  more  than  he  can  prevent  him  pouring  forth  water  in 
his  dining  room  or  sleeping  room.  But  Neratius  says 
one  could  prohibit  it  if  hot  baths  were  so  used  that  there 
was  constant  dampness  and  the  neighbor  injured  thereby. 
(D.  8.  2.  19.) 

§  313.  (POMPONIUS.)  *  .  *  *  When  Quintilla,  for 
the  purpose  of  carrying  off  the  steam  from  a  bathhouse, 
sought  to  lay  underground  pipes  through  the  land  of 
Ursus  Julius,  it  was  held  that  such  a  right  might  be  en- 
forced [in  the  nature  of  condemnation  proceedings].  (D. 
8.  5.  8.  7.) 
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§  314.  (PROCULUS.)  I  have  a  pipe  conveying  water 
on  a  public  way ;  then  by  reason  of  a  break  your  wall  is 
inundated.  I  think  you  may  rightly  bring  action  against 
me  on  the  ground  that  I  have  no  right  to  flow  the  water 
against  your  wall.  (D.  8.  5.  13.) 

§  315.  (LAWS  OF  THE  TWELVE  TABLES.)  If  a  man 
desires  to  make  a  drain  to  carry  off  the  rain  water  from 
his  ground  to  his  neighbor's  ground,  let  the  Praetor  ap- 
point three  arbitrators  to  judge  of  the  damage  the  water 
may  do  and  prevent  it.  (Table  8,  Sec.  6.) 
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§  316.  (ALEXANDER,  EMPEROR,  TO  GI.YCONIDES.)  If 
you  are  able  to  prove  that  any  one  has  damaged  you 
wrongfully  by  setting  fire  to  your  forest  or  felling  it,  use 
the  action  given  by  the  Aquillian  Law.  (Nov.,  A.  D. 
226.)  (C.  3.  35.  1.) 

§§  317-318.  (GORDIANUS,  EMPEROR,  TO  MUCIANUS.) 
If  you  sue  under  the  Aquillian  Law  him  who  has  pulled 
down  your  house  or  destroyed  it  by  fire,  on  account  of 
which  you  have  been  damaged,  you  will  obtain  reparation 
through  the  authority  of  a  competent  judge.  The  same 
alsp  with  water;  if  injury  is  suffered  by  it  from  another, 
the  judge  will  take  care  to  restore  the  former  condition 
of  things.  (Nov.,  A.  D.  239.)  (C.  3.  35.  2.) 

§  319.  (ARISTO.)  Aristo  Cerellio,  in  response  to  Vi- 
talis,  said  that  he  did  not  think  that  fumes  from  a  cheese 
factory  could  rightfully  be  permitted  to  penetrate  the 
upper  apartments  of  the  building  unless  a  servitude  of 
such  a  kind  admittedly  existed. 

He  further  said  that  neither  water  nor  anything  else 
should  be  permitted  to  penetrate  from  the  upper  to  the 
lower  apartments. 

On  his  own  premises  a  man  can  do  what  he  pleases 
so  long  as  he  allows  nothing  to  invade  those  of  another. 
The  intrusions  of  smoke  and  water  are  alike.  *  *  * 
(D.  8.  5.  8.  5.) 

(The  balance  of  the  section  refers  to  the  action  of  in- 
junction.) 
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§  320.  (UTOPIAN.)  If  by  long-continued  use  and  long 
quasi  possession  one  has  perchance  acquired  a  water 
right,  he  is  not  compelled  to  show  the  title  by  which  his 
right  originated,  as  if  by  devise  or  some  other  way ;  but 
he  has  a  right  of  action,  and  may  set  forth  the  number  of 
years  he  has  been  in  possession  of  the  use  without  force, 
stealth,  or  variation.  (D.  8.  5.  10.) 

§  321.  (ULPIAN.)  The  possessor  of  the  right  can 
bring  his  action  not  alone  against  the  owner  of  the  source 
of  supply,  or  him  through  whose  estate  the  water  flows, 
but  most  assuredly  he  may  bring  suit  against  one  who 
impedes  the  flow  of  the  water,  just  the  same  as  in  other 
servitudes. 

In  general,  one  is  able  to  put  to  the  trial  of  this  action 
any  one  whomsoever  that  meddles  with  the  flow.  (D.  8. 
5.  10.  1.) 

§  322.  (PAUUJS.)  If  the  stream  of  an  irrigating 
ditch  running  through  public  property  damages  private 
property,  an  action  derived  from  the  law  of  the  twelve 
tables  may  be  had  by  the  owner  of  the  private  property 
to  provide  for  the  damages.  (D.  43.  8.  5.) 

§  323.  (PAPINIAN.)  The  acdiles  should  have  care 
that  the  streets  of  a  city  are  properly  kept,  and  that  flows 
of  water  do  not  injure  property  owners,  and  that  bridges 
are  made  where  necessary.  (D.  43.  10.  1.) 

§  324.     (PAULUS.)     If  a  suit  is  brought  concerning 

any  road,  footpath,  driveway,  or  canal,  by  the  landlord 

through  whose  property  it  extends,  against  any  person 

enjoying  the  servitude,  the  plaintiff  must  give  bond  that 

(122) 


PROCEDURE.  §    327 

until  his  right  is  proven  he  will  not  impede  him  who  is 
rightfully  driving  over  the  road,  passing  along  the  way, 
or  leading  water  in  the  canal. 

If  the  landlord  is  sued,  and  he  denies  that  the  plaintiff 
has  any  right  to  driving  or  to  leading  water,  he,  the  land- 
lord defendant,  must  give  a  bond,  without  prejudice  to  the 
loss  of  the  right,  that  he  will  not  make  use  of  the  servitude 
until  the  question  is  finally  settled.  (D.  43.  20.  7.) 

§  325.  QAVOivENUS.)  If  a  structure  on  public  prop- 
erty has  been  built  by  wliich  rain  water  may  do  harm  no 
action  lies,  but  if  a  public  place  intervenes  [between  two 
private  owners]  a  suit  may  be  brought.  The  reason 
thereof  is  that  the  action  must  be  brought  only  against  a 
landlord.  (D.  39.  3.  18.) 

§  326.  (ULPIAN.)  Bonds  of  security  pertain  to  ap- 
prehended damages ;  it  is  likewise  if  any  injury  to  me 
may  be  contingent  through  defects  in  the  work  which  is 
erected  on  my  land  by  another  to  convey  water.  Work 
is  accustomed  to  be  done  on  the  land  of  another  when  by 
right  of  a  servitude  which  has  been  forced  upon  another 
work  may  be  done  in  such  place.  (D.  39.  2.  30.) 

§  327.  (Uu?iAN.)  As  to  whether  concerning  such 
work  one  may  give  a  mere  promise  or  should  give  a  bond, 
we  may  observe  that  the  point  is  whether  one  does  the 
work  on  the  land  of  another;  if  he  does,  he  should  give 
bond;  if  upon  his  own  land,  a  promise. 

Hence  Labeo  thought  that  he  who  was  about  to  make 
surveys  or  do  the  work  of  constructing  canals  ought  to 
give  a  bond  if  the  work  was  to  be  done  on  the  land  of 
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another.  But  when  concerning  work  which  one  has  al- 
ready done  a  bond  is  demanded  a  promise  is  sufficient 
because,  as  it  were,  his  own  property  stands  on  the  land 
of  another  as  security.  (D.  39.  2.  30.  1.) 

§  328.  (UivPiAN.)  What  has  been  said  concerning 
the  conveying  of  water  has  been  by  way  of  illustration. 
In  other  respects  bonds  apply  to  all  works.  (D.  39.  2. 
30.  2.) 

§  329.  (PAULUS.)  There  are  three  causes  through 
which  a  lower  field  is  servient  to  an  upper,  viz.,  law,  loca- 
tion, and  ancient  custom,  the  latter  of  which  is  consid- 
ered, for  the  purpose  of  diminishing  litigation,  always  the 
same  as  law.  (D.  39.  3.  2.) 

§  330.  (PAUI.US.)  Labeo  cites  a  case  where  a  ditch 
to  drain  fields  was  dug  so  anciently  no  one  remembers 
when.  This  ditch  was  not  kept  clean  by  the  neighbor  on 
the  lower  estate,  so  that  the  upper  estate  might  be  injured 
by  back  water.  Labeo  says  that  the  action  aq.  plu.  ar. 
against  the  landlord  of  the  lower  estate  may  be  brought 
to  compel  him  to  either  clean  the  ditch  himself  or  to  per- 
mit the  upper  landlord  to  restore  it  to  its  former  good 
condition.  (D.  39.  3.  2.  1.) 

§  331.  (PAULUS.)  Moreover,  if  there  is  a  ditch  on 
the  boundary  line  between  you  and  your  neighbor,  and  he 
will  not  let  your  side  be  cleaned,  Labeo  says  you  have 
great  reason  for  the  action  aq.  plu.  ar.  (D.  39.  3.  2.  2.) 

§  332.     (PAULUS.)     Cassius   also  writes   that   if   any 
work  has  been  constructed  by  public  authority  for  the 
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purpose  of  water  supply  the  action  aq.  plu.  ar.  will  not 
lie,  and  the  same  rule  pertains  to  those  structures  that 
antedate  the  memory  of  man.  (D.  39.  3.  2.  3.) 

§  333.  (PAULUS.)  Ateius  is  reported  to  have  said 
that  a  neighbor  may  be  compelled  to  clean  a  ditch  on  his 
land  through  which  water  descends  upon  a  lower  estate 
whether  the  construction  of  the  ditch  antedates  the  mem- 
ory of  man  or  not.  In  this  I  concur.  (D.  39.  3.  2.  4.) 

§  334.  (PAULUS.)  A»  dyke  in  a  neighbor's  field  being 
thrown  down  by  force  of  rain  water,  I  was  damaged. 
Varus  says  that  if  the  dyke  was  natural  I  cannot  compel 
the  neighbor  by  the  action  aq.  plu.  ar.  to  replace  the  dyke 
or  permit  it  to  be  replaced.  Varus  also  believes  that  if 
the  dyke  be  artificial,  but  antedating  memory,  the  same 
rule  would  hold,  but  if  within  memory  the  said  action 
would  lie. 

Labeo  thinks  that  if  the  dyke  were  artificial,  even  if  be- 
yond memory,  an  action  would  lie  that  the  dyke  may  be 
replaced,  for  although  by  this  action  no  one  can  be  forced 
to  benefit  his  neighbor,  yet  he  must  not  injure  him  nor  in- 
terrupt him  in  doing  what  he  has  a  right  to  do.  And  al- 
though the  action  aq.  plu.  ar.  may  be  insufficient,  I  am 
nevertheless  of  the  opinion  that  a  proper  action,  or  an  in- 
junction, may  be  had  against  my  neighbor  if  I  wish  to  re- 
store the  dyke  in  his  field,  if,  when  done,  it  is  beneficial 
to  me  and  is  no  harm  to  him. 

Equity  suggests  this,  although  we  may  be  deficient  in 
the  law.  (Haec  aequitas  suggerit  etsi  jure  deficiamur.) 
(D.  39.  3.  2.  5.) 
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§  335.  (PAULUS.)  It  is  held  by  Namusus  that  if  a 
flowing  stream  of  water  obstructs  itself  with  trash,  and 
with  backwater  injures  an  upper  field,  the  lower  landlord 
may  be  sued  for  permission  to  clear.  This  action  may 
be  taken  not  only  when  the  obstruction  is  done  by  the 
hand  of  man,  but  also  in  all  cases  in  which  it  is  involun- 
tary. 

Labeo  thinks  differently,  for  he  says  a  field  may  change 
itself  by  natural  causes ;  therefore  when  the  nature  of  a 
field  has  been  thus  changed  it  must  be  borne  with  equa- 
nimity, whether  the  change  may  be  for  better  or  for  worse. 
This  leads  us  to  the  conclusion  that  if  by  earthquake  or 
tempest  the  quality  of  the  soil  is  changed  no  one  can  be 
compelled  to  permit  that  it  be  restored  to  its  former  con- 
dition, but  we  admit  in  this  case  also  the  rule  of  equity. 
(D.  39.  3.  2.  6.) 

§  336.  (PAULUS.)  Labeo  said  that  if  a  sudden  dash- 
ing together  of  waters  has  worn  a  gully  in  your  field  the 
action  aq.  plu.  ar.  cannot  be  brought  by  you  against  your 
neighbors.  But,  plainly,  if  a  ditch  lawfully  constructed 
or  ancient  beyond  memory  is  in  question  you  may  bring 
the  action  that  you  may  repair  the  ditch.  (D.  39.  3.  2.  7.) 

§  337.  (PAULUS.)  The  same  Labeo  said  that  when 
the  question  arises  whether  a  certain  structure  has  been 
erected  within  the  memory  of  man  it  is  not  necessary  to 
inquire  as  to  the  day  or  the  year,  but  it  is  sufficient  if 
some  one  knows  when  the  work  was  done — that  is,  if 
there  is  no  doubt  but  that  it  was  done — nor  is  it  necessary 
(126) 


PROCEDURE.  g 

that  the  eyewitnesses  be  still  living,  providing  those  sur- 
vive who  heard  it  from  them.     (D.  39,  3.  2.  8.) 

§  338.  (PAULUS.)  Labeo  also  said  that  if  a  person 
diverts  a  torrent  so  that  the  water  might  not  reach  him, 
and  if  by  this  a  neighbor  is  injured,  the  latter  cannot  have 
the  action  aq.  plu.  ar. ;  for  to  ward  off  water  means  only 
not  letting  it  flow  in  [to  injure].  This  opinion  is  more 
sound  if  the  former  did  it  not  with  the  intention  of  in- 
juring his  neighbor,  but  of  preventing  himself  being  in- 
jured. (D.  39.  3.  2.  9.)' 

§  339.  (PAULUS.)  I  also  believe  Ofilius  to  be  correct 
when  he  says  that  if  your  estate  is  servient  to  your  neigh- 
bors, and  on  this  account  receives  the  water  therefrom, 
the  action  aq.  plu.  ar.  will  not  lie  provided  you  are  not 
unduly  harmed.  In  consequence  of  this  Labeo  believes 
that  if  any  one  has  ceded  to  his  neighbor  the  right  of 
flowage,  the  former  cannot  bring  said  action.  (D.  39.  3. 
2.  10.) 

§  340.  (PAULUS.)  The  action  aq.  plu.  ar.  will  not  lie 
where  the  offending  structure  was  built  by  order  of  the 
sovereign,  or  the  Senate,  or  by  him  who  first  laid  out  the 
fields.  (D.  39.  3.  23.) 

§  341.  (PAULUS.)  The  said  action  will  also  lie  con- 
cerning lands  rented  from  the  public  domain.  (D.  39.  3. 
23.  1.) 

§  342.  (ULPIAN.)  Trebatius  states  a  case  as  follows : 
A  man  on  whose  estate  was  a  spring  built  a  fullery  around 
it,  and  began  to  flow  the  water  therefrom  onto  his  neigh- 
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bor's  land ;  nevertheless  Trebatius  says  the  action  aq.  plu. 
ar.  will  not  lie.  If,  however,  the  water  emitted  is  thrown 
into  one  channel,  or  is  filthy,  it  is  generally  conceded  that 
an  injunction  may  be  had.  (D.  39.  3.  3.) 

§  343.  (ULPIAN.)  Trebatius  also  believes  that  when 
one  is  injured  by  flowing  hot  water  the  action  aq.  plu.  ar. 
will  lie.  But  this  is  not  so,  because  hot  water  is  not  rain 
water.  (D.  39.  3.  3.  1.) 

§  344.  (ULPIAN.)  Ofilius  says  that  if  a  person  who 
was  accustomed  to  irrigate  a  piece  of  plow  land  at  a  cer- 
tain time  of  year  turns  the  plow  land  into  a  meadow,  and 
begins  to  damage  his  neighbor  by  constant  irrigation,  the 
neighbor  cannot  hold  him  for  damages  not  yet  sustained, 
nor  will  the  action  aq.  plu.  ar.  lie,  unless  he  has  leveled 
down  the  land,  by  reason  of  which  the  water  begins  to 
flow  more  swiftly  upon  his  neighbor.  (D.  39.  3.  3.  2.) 

§  345.  (ULPIAN.)  He  only  can  be  held  by  the  action 
aq.  plu.  ar.  who  does  something  on  his  own  land ;  this  is 
admitted,  and  thus  we  practice.  But  if  done  on  public 
land  the  said  law  does  not  apply,  and  he  ought  to  charge 
it  to  himself  who  out  of  caution  for  prospective  damage 
has  not  looked  ahead  for  himself. 

If,  however,  the  work  was  done  on  private  property, 
and  public  property  intervenes,  Labeo  says  that  the  said 
action  will  lie  as  to  all.  (D.  39.  3.  3.  3.) 

§  346.     (Ui,PiAN.)     This   action   of   aq.   plu.    ar.   can 
neither  be  brought  by  nor  against  a  usufructuary.     (D.  39. 
3.  3.  4.) 
(128) 


PROCEDURE.  §    349 

§  347.  (ULPIAN.)  Although  the  action  aq.  plu.  ar. 
can  be  brought  only  against  the  owner  of  the  [obnoxious] 
structure,  still  Labeo  writes  that  if  any  one  shall  have 
built  a  sepulcher  by  reason  of  which  water  creates  dam- 
age, although  he  shall  have  ceased  to  be  the  owner,  the 
place  having  been  consecrated,  nevertheless  there  is  the 
greatest  reason  why  he  should  be  held  by  the  action  aq. 
plu.  ar.,  because,  it  is  said,  he  was  the  owner  when  the 
structure  was  made.  And  if,  being  compelled  by  order 
of  the  judge,  he  restores  the  original  condition,  no  action 
will  lie  for  violating  the  sepulcher.  (D.  39.  3.  4.) 

§  348.  (ULPIAN.)  Julianus  also  writes  that  if  the 
owner,  after  judgment  has  been  rendered,  in  an  action 
aq.  plu.  ar.,  brought  for  past  damages  and  to  abate  the 
structure,  shall  sell  the  estate,  the  judgment  should  stand 
as  if  no  alienation  had  taken  place,  because  although  the 
property  be  alienated  the  judgment  remains  the  same, 
and  such  damages  also  should  be  awarded  as  results  from 
the  alienation.  (D.  39.  3.  4.  1.) 

§  349.  (UivPiAN.)  Julianus  also  wrote  that  the  ac- 
tion aq.  plu.  ar.  could  only  be  brought  against  the  owner. 
If,  therefore,  a  tenant,  without  the  owner's  knowledge, 
makes  a  structure,  the  owner  is  bound  to  nothing  more 
than  to  suffer  its  destruction.  But  the  tenant  may  be  com- 
pelled by  an  injunction  td  pay  the  cost  of  abating  it,  and 
such  damages  as  have  been  suffered,  if  any.  If  the  owner 
desires,  on  his  part,  to  avoid  damage  anticipated  by  such 
abatement,  it  is  most  just  that  security  therefor  be  given 
by  the  one  bringing  the  suit.  (D.  39.  3.  4.  2.) 
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§  350.  (ULPIAN.)  Again,  if  not  by  the  owner,  but 
by  his  business  manager,  the  said  structure  is  made  by 
reason  of  which  the  neighbor  is  injured  from  rain  water, 
the  action  will  He  against  the  owner  as  much  as  against 
a  tenant.  The  manager  may  also  be  proceeded  against 
by  injunction,  and,  according  to  Julianus,  even  after  the 
abatement  of  the  structure.  (D.  39.  3.  4.  3.) 

§  351.  (PAULUS.)  Labeo  says  that  if  a  tenant  with- 
out knowledge  of  the  landlord  makes  a  structure  by  rea- 
son of  which  a  neighbor  is  injured  from  water,  the  tenant 
is  subject  to  the  writ  of  injunction  "quod  vi,"  while  the 
owner  is  subject  to  the  action  "aq.  plu.  ar.,"  because  he 
can  on  his  own  responsibility  [solus]  abate  the  structure, 
but  he  is  obliged  to  suffer  an  abatement  by  another  only 
on  the  giving  of  a  bond  for  such  damages  as  may  be 
threatened  by  such  abatement;  and  if  the  landlord  has 
suffered  expense  in  abating  the  structure  he  can  recover 
it  from  the  tenant  by  an  action  on  the  lease,  unless,  as  is- 
held  by  some,  he  was  not  himself  bound  to  abate  the 
structure.  If  the  tenant  has  acted  upon  the  orders  of  the 
landlord,  the  latter  may  be  held  by  the  injunction.  (D. 
39.  3.  5.) 

§  352.  (ULPIAN.)  If  my  third  neighbor  makes  a 
structure  by  reason  of  which  the  water  flowing  through 
the  estate  of  my  next  neighbor  injures  me,  Sabinus  says 
that  I  can  sue  either  my  next  neighbor  or  the  third  alone, 
omitting  the  next.  This  opinion  is  correct.  (D.  39.  3.  6.) 

§  353.     (ULPIAN.)     If   from   an  estate  having  plural 
owners  water  does  damage,  or  if  an  estate  having  plural 
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owners  be  damaged  by  water,  it  is  held,  and  such  is  the 
practice,  that  each  of  the  owners  may  sue  separately  for 
himself,  and  get  judgment  for  his  share,  or  all  may  sue 
together,  each  united  as  to  his  own  part,  and  obtain  judg- 
ment for  each  part  separately.  (D.  39.  3.  6.  1.) 

§  354.  (Ui,PiAN.)  Hence  the  query:  If  the  water 
from  your  land  damages  land  belonging  to  you  and  me 
jointly,  can  I  bring  against  you  the  action  of  aq.  plu.  ar.  ? 
I  think  it  can  be  done  in  such  a  way  that  half  of  the  dam- 
ages be  paid.  (D.  39.  3.  6.  2.) 

§  355.  (UI.PIAN.)  And  vice  versa.  If  from  a  field 
owned  by  several  damage  is  done  to  a  field  owned  by  one, 
the  latter  may  bring  for  the  damage  he  has  suffered  the 
action  aq.  plu.  ar.,  but  only  for  the  part  [which  each  de- 
fendant should  pay].  (D.  39.  3.  6.  3.) 

§  356.  (UivPiAN.)  If  an  owner,  before  he  brings  an 
action  aq.  plu.  ar.,  alienates  his  estate,  he  ceases  to  have 
a  right  to  such  action,  and  the  right  passes  to  the  new 
owner;  for  in  order  to  restrain  impending  damage  the 
action  begins  to  pertain  to  him,  although  the  [obnoxious] 
structure  was  built  by  a  neighbor  at  a  time  when  the 
alienated  property  belonged  to  another.  (D.  39.  3.  6.  4.) 

§  357.  (ULPIAN.)  The  action  aq.  plu.  ar.,  it  will  be 
noticed,  is  not  an  action  in  rem,  but  is  personal.  (D.  39. 
3.  6.  5.) 

§  358.  (ULPIAN.)  The  duty  of  the  judge,  however, 
is  that  if  the  obnoxious  structure  was  built  by  a  neigh- 
bor he  should  be  compelled  to  abate  it,  and  make  good 
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the  damages,  if  any,  occurring  after  the  beginning  of  the 
suit.  As  to  the  damages  before  litigation  began  he  will 
only  decree  abatement,  and  not  to  make  good  the  dam- 
ages. (D.  39.  3.  6.  6.) 

§  359.  (ULPIAN.)  Celsus  writes  that  if  I  have  done 
something  whereby  you  are  harmed  by  rain  water,  I  can 
be  compelled  to  undo  it  at  my  expense.  If  done  by  an- 
other, holding  no  relation  to  me,  it  suffices  that  I  permit 
its  removal.  But  if  my  slave,  or  he  whose  heir  I  am, 
does  it,  I  ought  to  give  up  the  slave  for  punishment,  but 
as  to  him  whose  heir  I  am  it  is  just  the  same  as  if  I  did 
it  myself.  (D.  39.  3.  6.  7.) 

§  360.  (ULPIAN.)  The  appraisement  of  damages 
ought  to  be  made  by  the  judge  upon  the  facts ;  that 
is,  what  damages  shall  appear  to  have  been  inflicted.  (D. 
39.  3.  6.  8.) 

§  361.  (PAULUS.)  He  who  is  sued  aq.  plu.  ar.  on  ac- 
count of  some  structure  he  has  made,  although  he  may  be 
ready  to  alienate  the  land,  is  bound  by  the  judgment 
[when  rendered]  because  it  is  brought  as  a  personal  ac- 
tion for  the  removal  of  the  structure.  (D.  39.  3.  7.) 

§  362.  (PAULUS.)  It  is  different  in  the  case  of  a  bona 
fide  purchaser,  for  he  need  only  submit  [to  the  removal] . 
However,  if  he  surrenders  the  land  he  must  be  heard,  for 
he  has  yielded  more  [than  is  due].  (D.  39.  3.  7.  1.) 

§  363.     (PAULUS.)     Cassius    says    that    where    water 
from  an  estate  owned  by  several  harms  an  estate  owned 
by  several  suit  can  be  brought  either  by  one  person  against 
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one  person,  or  by  one  person  against  each  separately,  or 
each  separately  against  one,  or  all  against  all.  If  one 
person  has  sued,  and  the  structure  has  been  abated,  and 
judgment  for  damages  rendered,  the  action  ceases  as  to 
all  the  others.  In  like  manner  if  one  is  sued,  and  he 
makes  restitution,  the  others  are  free,  but  that  which  he 
has  paid  he  may  recover  from  the  others  by  a  decree  for 
contribution.  But  in  no  case  can  the  one  who  built  the 
structure  that  did  the  damage  recover  from  his  associ- 
ates; besides  this,. he  who  made  the  structure  ought  to 
make  restitution  of  damages.  (D.  39.  3.  11.  1.) 

§  364.  (PAUUJS.)  Proculus,  as  reported  by  Ferox, 
says  that  if  of  the  co-proprietors  a  suit  is  brought  against 
one  who  did  not  build  the  wrongful  structure  he  ought 
to  abate  the  structure  at  his  own  expense,  because  he  has 
an  action  for  contribution  against  his  associates. 

But  Ferox  is  more  pleased  with  the  theory  that  such  one 
is  only  obliged  to  abstain  from  interfering  because  the 
plaintiff  is  suffering  from  his  own  negligence  by  not 
bringing  suit  against  him  by  whom  the  work  was  done, 
and  that  it  is  unjust  to  him  who  did  not  do  the  work  to 
compel  him  to  make  restitution  just  merely  for  the  reason 
that  he  had  an  action  for  contribution,  because  what 
could  he  do  if  his  associates  were  insolvent?  (D.  39.  3. 
11.  2.) 

§  365.  (PAULUS.)  Julianus  says  that  he  is  in  doubt 
as  to  what  the  judge  ought  to  decide  if  the  injured  estate 
belongs  to  one  person  alone,  and  the  damage  comes  from 
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an  estate  owned  by  several,  and  a  suit  is  brought  against 
one  of  these;  whether  for  damages  occurring  after  the 
bringing  of  the  suit,  and  failure  to  abate  the  work,  judg- 
ment against  one  ought  to  be  rendered  for  the  amount 
due  from  all,  (as,  when  an  action  of  tort  is  brought 
against  one  of  several  owners  of  a  slave,  judgment  is 
given  in  solido  as  against  all,  because  whoever  discharges 
the  obligation  can  compel  contribution)  or  whether  he 
who  is  sued  should  be  sued  only  for  his  share  of  the 
damages  occurring  after  suit  and  the  failure  to  abate. 

As  in  an  action  brought  to  restrain  threatened  dam- 
ages, when  the  estate  from  which  harm  is  feared  has  sev- 
eral owners  and  one  of  them  is  sued,  and  although  the 
structure  from  which  the  damage  comes  is  not  divisible, 
and  the  house  and  soil  cannot  separately,  as  such,  inflict 
damage,  nevertheless  he  who  is  sued  is  condemned  only 
for  his  share.  Julianus  thinks  the  same  principle  should 
apply  in  actions  aq.  plu.  ar.  as  apply  in  injunctions 
against  threatened  damage,  because  in  both  cases  the  suit 
is  not  concerning  past,  but  future,  events.  (D.  39.  3. 
11.  3.) 

§  366.  (PAUUJS.)  Further:  If  the  estate  to  which 
rain  water  does  harm  belongs  to  several,  each  one  of  them 
may  sue  singly,  but,  of  the  damages  suffered  after 
bringing  the  suit,  the  plaintiff  can  have  only  his  special 
share.  The  same  if  the  structure  causing  the  damage 
has  not  been  abated;  it  is  not  proper  that  judgment 
should  be  rendered  for  more  than  the  plaintiff's  propor- 
tionate share  in  the  abatement.  (D.  39.  3.  11.  4.) 
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§  367.  (PAULUS.)  Ofilius  says  that  if  water  from  a 
field  owned  by  A  flows  into  and  damages  the  field  owned 
by  A  and  B  jointly,  B  can  maintain  a  suit  against  A. 
(D.  39.  3.  11.  5.) 

§  368.  (PAULUS.)  Trebatius  thought  that  if  the  suit 
was  occasioned  by  a  structure  made  by  the  hand  of  man, 
a  defendant,  whoever  he  was,  should  be  held  to  abate  the 
structure  completely.  If,  on  the  other  hand,  the  field 
was  devastated  by  the  violence  of  a  river,  or  was  covered 
with  gravel,  or  if  a  'canal  was  filled  with  mud,  then  the 
person  injured  is  merely  to  be  permitted  to  put  things 
back  as  they  were  originally.  (D.  39.  3.  11.  6.) 

§  369.  (PAULUS.)  The  vendee  of  the  land  (unless 
the  sale  is  feigned)  and  all  of  his  successors  are  bound 
either  to  remove  the  offending  structure  or  allow  it  to  be 
taken  down.* 

In  the  same  position  is  he  who  is  a  joint  owner  with 
him  who  did  the  work,  provided  the  former  is  not  himself 
the  instigator  of  it.  The  same  holds  good  where  an  es- 
tate is  donated  or  devised.  (D.  39.  3.  12.) 

§  370.  (GAius.)  But  the  vendor  or  the  donor  will 
be  held  by  an  injunction  "quod  vi"  for  the  damages  and 
expenses  suffered  by  the  plaintiff.  (D.  39.  3.  13.) 

*  NOTE. — In  the  body  of  this  section,  without  any  relevancy, 
is  inserted  a  line  which  we  have  omitted  in  the  translation, 
"Nam  actori  nioram  suam  nocere  (iebcre  manifestum  est"  which 
means,  "For  it  is  manifest  that  the  plaintiff  should  suffer  from 
his  own  delay."  The  sentence  is  a  correct  statement  of  law, 
but  out  of  place, 

(135) 


§    371  ROMAN   WATER   LAW. 

§  371.  (PAULUS.)  Ateius  says  that  if  he  who  erected 
the  offending  structure  has  sold  the  estate  to  one  more 
powerful,  the  former  must,  since  he  has  ceased  to  be  the 
owner,  be  sued  by  an  action  "quod  vi!'  But  if  more  than 
a  year  has  elapsed  the  judgment  must  be  for  fraud  [de 
dolo}.  (D.  39.  3.  14.) 

§  372.  (PAULUS.)  It  is  asked  when  the  action  aq. 
plu.  ar.  is  to  be  brought  concerning  something  which 
causes  injury;  for  instance,  if  by  some  defect  of  place  a 
part  of  the  soil  settles  down,  although  owing  to  this  cause 
rain  water  harms  a  lower  estate,  no  action  lies.  The 
same  may  perhaps  be  said  if  something  erected  by  the 
hand  of  man  sinks  in  a  field.  (D.  39.  3.  14.  1.) 

§  373.  (PAULUS.)  In  a  judgment  aq.  plu.  ar.,  as  in 
an  action  for  anticipated  injury  ("damni  infecti"),  future 
damages  are  considered,  while  in  almost  all  of  the  other 
actions  past  damages  are  considered.  (D.  39.  3.  14.  2.) 

§  374.  (PAULUS.)  For  damages  inflicted  before  suit 
the  action  should  be  "quod  vi" ;  for  damages  which 
might  be  suffered  after  judgment  an  action  for  security 
"damni  infecti"  should  be  brought,  or  the  offending 
structure  demolished  so  that  no  peril  from  damage  will 
remain.  (D.  39.  3.  14.  3.) 

§  375.  (PAULUS.)  Concerning  a  structure  put  up 
after  suit  filed,  a  new  action  must  be  brought.  (D.  39. 
3.  14.  4.) 

§  376.     (PAULUS.)     Sometimes  the  structure  erected 
after  the  bringing  of  the  suit  must  be  removed,  if  with- 
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out  it  that  which  preceded  it  cannot  be  removed.     (D.  39. 
3.  15.) 

§  377.  (POMPONIUS.)  Damages  after  sale  and  deliv- 
ery of  a  field,  but  before  judgment,  where  an  action  aq. 
plu.  ar.  is  pending,  should  nevertheless  be  paid  to  the 
vendor  on  rendition  of  judgment,  not  because  harm  was 
done  to  the  vendor,  but  to  the  estate.  The  sum  so  paid 
should  be  turned  over  by  the  vendor  to  the  vendee.  But 
if  he  who  is  sued  sells,  before  injury  actually  inflicted, 
suit  must  be  immediately  brought  against  the  vendee,  or 
within  a  year  against  the  vendor,  if  he  sold  with  intent 
to  evade  judgment.  (D.  39.  3.  16.) 

§  378.  (POMPONIUS.)  But  this  is  only  so  in  case  he 
has  not  been  deceived  through  error  or  ignorance ;  for 
the  consent  of  a  deceived  person  is  void.  (D.  39.  3.  20.) 

§  379.  (POMPONIUS.)  Injury  to  the  servient  estate 
by  a  servitude  ought  to  be  from  natural  causes,  and  not 
from  the  hand  of  man,  as  when  from  storms  the  water 
increases  in  an  irrigating  canal,  or  flows  into  it  from  the 
fields,  or  a  spring  of  water  afterwards  bursts  forth  along 
its  banks  or  in  the  channel  itself.  (D.  8.  3.  20.  1.) 

§  380.  (POMPONIUS.)  He  cannot  be  considered  as 
having  restored  things  to  their  former  condition  if,  hav- 
ing erected  the  offending  structure,  he  does  not  restrain 
the  water.  (D.  39.  3.  22.  1.) 

§  381.     (POMPONIUS.)     If  the  usufructuary  has  done 
the  work  by  which  rain  water  injures  another,  the  correct 
action  will  be  against  the  owner  of  the  property.    The 
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query  was  whether  also  an  injunction  could  be  brought 
aq.  plu.  ar.  against  the  usufructary,  and  the  general  opin- 
ion is  that  it  can.  (D.  39.  3.  22.  2.) 

§  382.  (JUUANUS.)  He  to  whose  estate  a  right  of  way 
is  due  can  by  virtue  of  the  estate  bring  an  action  aq.  plu. 
ar.,  because,  his  right  of  way  being  deteriorated,  the  es- 
tate is  injured.  (D.  39.  3.  25.) 

§  383.  (ALPHENUS.)  A  neighbor  so  plowed  the  mead- 
ow of  a  higher  farm  that,  caused  by  the  ridges  and  fur- 
rows, the  water  came  onto  the  lower  land  of  another. 
The  question  arose  whether  the  former  could  be  forced 
by  an  action  aq.  plu.  ar.  to  plow  in  another  direction, 
so  that  the  furrows  would  not  be  directed  toward  the  lat- 
ter's  field.  The  answer  was  that  the  latter  could  not  pre- 
vent his  neighbor  from  plowing  his  field  as  he  pleased. 
(D.  39.  3.  24.) 

§  384.  (Ar,PHENus.)  But  if  the  former  made  trans- 
verse drainage  ditches  by  which  the  water  was  deflected 
into  the  field  of  the  latter,  the  latter  could  by  a  judgment 
aq.  plu.  ar.  compel  the  former  to  fill  up  the  ditches.  (D. 
39.  3.  24.  1.) 

§  385.  (AI.PHENUS.)  If  he  makes  trenches  from 
which  the  rain  water  might  do  damage,  the  judge  has  the 
power,  if  it  is  evident  that  in  the  future  the  rain  water  will 
do  injury,  to  compel  him  to  fill  up  the  trenches,  and  in 
case  he  does  not  obey  to  sentence  him  to  punishment,  al- 
though the  water,  prior  to  such  judgment,  may  never  have 
run  through  said  trenches.  (D.  39.  3.  24.  2.) 
(138) 


PROCEDURE.  §   391 

§  386.  (POMPONIUS.)  Labeo  says  that  if  with  the 
forbearance  [without  objection]  of  my  neighbor  I  build 
a  structure  by  which  rain  water  harms  him  the  action  aq. 
plu.  ar.  will  not  lie  against  me.  (D.  39.  3.  19.) 

§  387.  (THE  PRAETOR'S  INTERDICT.)  The  Praetor 
says :  "Neither  do  anything  in  a  public  place,  nor  put 
anything  therein  from  which  damage  may  ensue,  unless 
such  right  is  granted  you  by  statute,  senatus  consul-turn, 
edict,  or  sovereign  decree.  I  will  not  grant  an  injunction 
as  to  what  will  be  done  in  the  future!'  (D.  43.  8.  2.) 

§  388.  (ULPIAN.)  The  Praetor's  interdict  applies  to 
him  who  builds  a  structure  in  the  sea,  if  any  one  is  in- 
jured thereby,  but  if  no  one  is  injured  he  is  protected 
who  builds  upon  a  river  bank  or  out  in  the  sea.  (D.  43. 
8.  2.  8.) 

§  389.  (ULPIAN.)  If  in  a  public  place  I  build  any- 
thing by  reason  of  which  there  ceases  to  flow  from  my 
land  to  yours  water  to  which  you  have  no  legal  right, 
Laibeo  believes  the  Praetor's  interdict  does  not  apply. 
(D.  43.  8.  2.  13.) 

§  390.  (ULPIAN.)  If  some  one  runs  a  sewer  into  a 
public  road,  and  from  this  fact  the  road  is  made  less  suit- 
able, Labeo  thinks  the  Praetor's  interdict  applies,  because 
something  appears  to  have  been  put  there.  (D.  43.  8. 
2.  26.) 

§  391.  (Ui.PiAN.)  Consequently  if  any  one  makes  a 
ditch  on  his  own  land  by  which  collected  water  is  dis- 
charged upon  a  public  road  the  Praetor's  interdict  applies, 
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because  something  appears  to  have  been  placed  in  the 
road.     (D.  43.  8.  2.  27.) 

§  392.  (UTOPIAN.)  Labeo  also  writes:  If  a  man 
builds  on  his  own  land  so  that  water  collects  stagnant  on 
the  public  way,  the  Praetor's  interdict  does  not  apply,  be- 
cause the  man  does  not  send  forth  water,  but  only  re- 
fuses to  receive  it.  Nerva,  however,  gives  another  illus- 
tration, and  says,  with  reason,  that  plainly,  if  your  estate 
borders  on  the  road  and  the  water  from  it  makes  the  road 
worse,  and  the  water  comes  from  your  neighbor's  land, 
and  you  are  forced  without  legal  obligation  to  receive  it, 
the  interdict  applies  to  your  neighbor.  If,  however,  it  is 
your  duty  to  receive  the  water  from  your  neighbor  he 
will  not  be  held,  but  you  will  be  held,  because  he  will  be 
deemed  to  have  done  the  act  of  injuring  the  highway 
who  had  the  use  of  the  water.  (D.  43.  8.  2.  28.) 

§  393.  (ULPIAN.)  I  know  it  is  a  question  whether 
one  may  build  a  covered  waterway  under,  or  a  bridge 
over,  a  public  way.  Many  think  the  Praetor's  interdict 
applies,  because  no  one  ought  to  injure  a  public  way.  (D. 
43.  8.  2.  33.) 
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§  394.  By  act  of  the  Legislature  of  Louisiana  of 
March  3,  1819,  the  state  authorized  the  translation  of  the 
Partidas,  because  they  had  been  the  law  of  the  territory 
when  it  was  ceded  to  the  United  States.  The  translation 
was  made  by  Messrs.  L.  Moreau  Liset  and  Henry  Carle- 
ton,  and  was  published  in  New  Orleans  in  1820. 

The  foregoing  contains  all  that  pertains  to  fresh  water. 
It  is  surprisingly  little  in  amount  and  is  elementary  and 
crude.  It  has  little  or  nothing  about  boats,  rafts,  bridges, 
or  river  navigation.  Irrigation  appears  to  have  been 
practically  unknown,  and  the  questions  of  sewers,  rain 
water,  drip,  springs,  hot  and  cold  water,  and  baths  re- 
ceive no  attention.  The  Partidas  bear  the  appearance  of 
a  compilation  of  a  rude  people,  made  from  the  laws  of 
a  former  highly  civilized  race.  These  laws  are  of  but 
little  value,  and  are  inserted  here  only  because  they  are 
the  only  fresh  water  law  in  the  Spanish  Code  at  the  date 
of  the  discovery  of  America,  and  are  the  basis  of  the 
Mexican  laws  upon  the  subject 

§  395.     What  are  the  things  which  belong  in  common 

to  all  creatures  living. 

The  things  which  belong  in  common,  to  all  the  living 
creatures  of  this  world,  are,  the  air,  rain,  water,  the  sea 
and  its  shores;  for  every  living  creature  may  use  them, 
according  to  their  wants.  And  therefore  every  man  may 
enjoy  the  use  of  the  sea  and  its  shores,  either  for  the  pur- 
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pose  of  fishing,  or  navigation;  or  doing  there  whatever 
else  he  may  conceive  advantageous  to  him.  Neverthe- 
less, if  there  be  a  house  on  the  sea  shore,  belonging  to 
any  one ;  it  ought  not  to  be  pulled  down,  or  used,  in  any 
manner,  without  the  consent  of  the  builder  or  owner. 
If,  however,  it  be  destroyed  by  the  sea,  or  otherwise ;  or 
fall  to  ruin;  then  any  person  may  build  another  in  its 
place.  (P.  3.  28.  3.) 

§  396.     That  every  one  may  make  use  of  ports,  rivers, 

and  public  roads. 

Rivers,  ports  and  public  roads,  belong  to  all  men  in 
common;  so  that  strangers  coming  from  foreign  coun- 
tries, may  make  use  of  them,  in  the  same  manner,  as  the 
inhabitants  of  the  place  where  they  are.  And  though  the 
dominion  or  property,  (senorio)  of  the  banks  of  rivers 
belongs  to  the  owner  of  the  adjoining  estate;  neverthe- 
less, every  man  may  make  use  of  them,  to  fasten  his 
vessel  to  the  trees  that  grow  there ;  or  to  refit  his  vessel  ; 
or  to  put  his  sails  or  merchandise  there.  So  fishermen 
may  put  and  expose  their  fish  for  sale  there,  and  dry  their 
nets ;  or  make  use  of  the  banks  for  all  other  like  purposes, 
which  appertain  to  the  art  or  trade,  by  which  they  live. 
(P.  3.  28.  6.) 

§  397.  That  trees  growing  on  the  banks  of  rivers 
belong  to  the  owners  of  the  adjacent  es- 
tate in  front  of  them. 

All  the  trees  growing  on  the  banks  of  rivers,  belong 
to  the  owners  of  the  adjoining  estate,  who  may  cut,  or 
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•cause  them  to  be  cut  down,  or  do  with  them  whatever 
they  think  fit.  Yet,  if  at  the  time  they  are  about  to  cut 
them  down,  they  find  any  vessel  fastened,  or  about  to  be 
fastened  to  such  trees ;  they  can  not  immediately  cut  them 
down;  otherwise  they  would  interfere  with  the  right, 
which  every  man  has  to  use  the  banks  of  rivers,  as  is 
above  said.  But  if  there  is  no  vessel  fastened,  nor  about 
to  be  fastened  to  such  trees  by  any  one;  then  they  may 
be  cut  down  and  converted  to  the  owner's  use.  (P.  3. 
28.  7.) 

§  398.  That  no  one  has  a  right  to  build  a  mill  or  other 
edifice  on  a  river,  by  which  the  navigation 
of  vessels  may  be  obstructed. 

No  man  has  a  right  to  dig  a  new  canal,  construct  a 
new  mill,  house,  tower,  cabin  or  any  other  building  what- 
ever, in  rivers  which  are  navigated  by  vessels,  nor  upon 
their  banks,  by  which  the  common  use  of  them,  may  be 
obstructed.  And  if  he  does,  whether  the  canal  or  edifice 
be  newly  or  anciently  made;  if  it  interfere  with  such 
common  use,  it  ought  to  be  destroyed.  For  it  is  not  just 
that  the  common  good  of  all  men  generally,  should  be 
sacrificed  to  the  interest  of  some  persons  only.  (P.  3. 
28.  8.) 

.§  399.  To  whom  belongs  the  increase  which  a  river 
makes  to  an  estate. 

Rivers  sometimes  swell  to  such  a  height,  that  they  carry 
away  a  portion  of  one  estate,  and  join  it  to  another,  sit- 
uated elsewhere,  on  their  banks.  Wherefore  we  say, 
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that  the  earth  which  a  river  carries  away  from  an  estate, 
little  by  little,  and  imperceptibly,  because  not  all  in  a  body, 
becomes  the  property  of  him  to  whose  estate  it  is  car- 
ried, and  he  who  lost  it,  has  no  claim  whatever  to  it. 
But  if  the  river  carries  away  a  part  of  an  estate  all  at 
once  in  a  body,  whether  with  or  without  its  trees;  the 
earth  so  carried  away,  will  not  become  the  property  of 
him  to  whose  estate  it  is  joined;  unless  a  sufficient  time 
had  elapsed  for  the  trees  to  take  root  there ;  for  then  this 
new  portion  of  earth,  becomes  the  property  of  the  owner 
of  the  lands  where  the  trees  thus  take  root;  but  in  that 
case,  he  will  be  obliged  to  pay  the  former  proprietor,  the 
damage  he  had  sustained,  according  to  the  estimation  of 
good  men,  skilled  in  cultivating  lands.  (P.  3.  28.  26.) 

§  400.     How  islands  formed  by  rivers  are  to  be  di- 
vided. 

Islands  sometimes  rise  in  rivers,  and  men  dispute  about 
the  right  of  property  in  them.  We  therefore  say,  that  if 
the  island  rise  in  the  middle  of  the  river,  the  owners  of 
the  estates,  on  the  opposite  banks,  ought  to  divide  it  in 
the  middle,  each  one  taking  as  much  of  Aat  half  towards 
his  estate,  as  equals  the  extent  of  his  lands  upon  the  bank. 
But  if  it  rise  entirely  in  one  half  of  the  river  towards  one 
side ;  it  ought  to  be  divided  as  is  above  said,  by  the  own- 
ers of  the  adjacent  lands  on  that  side.  But  if  it  does  not 
rise  entirely  in  one  half  of  the  river  and  towards  one  of 
its  shores,  nor  in  the  middle,  but  so  that  the  greatest  part 
of  it  be  rather  on  one  side  than  the  other;  then  a  cord 
must  be  taken  and  measured  out,  as  long  as  the  river  is 
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wide;  and  after  having  measured  it,  of  the  same  length 
with  the  width  of  the  river,  so  that  it  be  neither  more  nor 
less,  it  must  be  doubled,  and  the  place  marked  on  the 
island  to  which  the  half  of  the  cord  extends :  from  that 
point  a  division  must  be  made,  between  the  proprietors 
of  the  adjacent  banks,  agreeably  to  what  is  above  said, 
each  taking  a  portion  of  the  island,  according  to  the  ex- 
tent of  his  estate  opposite  thereto.  (P.  3.  28.  27.) 

§  401.  If  a  river  t  form  an  island  within  the  estate  of 
any  one,  he  does  not  lose  his  property  in  it. 
Rivers  are  sometimes  so  swelled  by  the  increase  of  wa- 
ters, that  they  enter  upon  people's  estates,  traverse  them, 
and  form  islands  there.  And,  notwithstanding  we  pre- 
scribed in  the  preceding  law,  the  manner  in  which  islands 
formed  in  rivers  are  to  be  divided ;  yet  it  is  not  to  be  un- 
derstood that  those  formed  in  the  way  here  spoken  of, 
are  to  be  so  divided :  for  with  respect  to  these,  no  one 
can  have  any  right  to  them,  except  the  owner  of  the  es- 
tate within  which  they  are  formed:  he  preserving  the 
dominion  or  property  which  he  before  had  in  his  estate, 
unimpaired  by  such  event.  (P.  3.  28.  28.) 

§  402.  To  whom  the  island  belongs  that  is  formed 
in  front  of  an  estate  which  is  held  by  a  ten- 
ant or  usufructuary. 

A  man  may  have  the  usufruct  for  life,  of  an  estate 
situated  on  the  bank  of  a  river;  or  he  may  hold  it  by 
feudal  tenure.  And  though  we  have  said  in  the  fourth 
preceding  law,  that  islands  which  are  formed  in  rivers, 
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ought  to  be  divided  between  the  owners  of  the  lands,  on- 
the  opposite  banks,  in  the  manner  we  have  therein  pre- 
scribed; yet  they  who  have  the  usufruct  of  such  lands, 
or  hold  them  by  feudal  tenure,  can  have  no  claim  what- 
ever to  these  islands;  but  they  will  respectively  belong, 
as  well  as  the  usufruct  of  them,  to  the  owners  of  the  ad- 
joining estates.  Yet  if  an  estate  of  which  one  has  the 
usufruct,  or  which  he  holds  by  feudal  tenure,  is  increased 
by  the  alluvion  of  the  river ;  the  usufruct  of  what  is  thus 
added  will  belong  to  liim,  in  the  same  manner  as  the 
usufruct  of  the  estate  itself,  to  which  it  was  added.  (P. 
3.  28.  30.) 

§  402a.     When  a  river  changes  its  course,  to  whom 
will  belong  the  bed  where  it  formerly  run. 

Rivers  sometimes  take  new  courses,  abandoning  their 
former  beds  and  leaving  them  dry.  And  as  disputes  may 
arise  about  the  right  of  property  to  the  ground  thus  left ; 
we  say  it  will  belong  to  the  owners  of  the  adjoining  lands, 
in  proportion  to  the  extent  of  their  estates  upon  the 
banks.  And  the  owners  of  the  lands  through  which  the 
river  makes  its  new  bed  will  lose  the  property  in  the  soil  it 
covers,  which  will  now  be  of  the  same  nature  of  the  for- 
mer bed,  and  will  like  the  river  itself  vest  in  the  public. 
(P.  3.  28.  31.) 

§  403.     That  one  does  not  lose  the  property  in  his 

estate  though  covered  with  water. 
Lands  are  sometimes  covered  with  water,  by  the  inun- 
dation of  rivers,  and  remain  so  covered  for  many  days; 
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and  though  the  owner,  during  that  time,  loses  the  posses- 
sion of  them,  he  nevertheless  preserves  his  right  to  the 
property :  for  as  soon  as  the  waters  retire  to  their  former 
channel  and  leave  the  lands  uncovered,  he  will  enjoy  them 
as  before.  (P.  3.  28.  32.) 

§  404.     In  how  many  ways  a  man  may  lose  possession 
of  a  thing. 

As  there  are  certain  ways  in  which  a  man  may  gain 
possession  of  a  thing-,  so  there  are  certain  others  in  which 
he  may  lose  it,  when  once  acquired.  They  are  first;  by 
the  inundation  of  rivers,  or  by  the  increase  of  the  sea,  by 
which  the  thing  is  so  covered  with  water,  that  neither 
the  possessor,  nor  any  one  for  him,  can  any  longer  re- 
tain possession  of  it.  Second;  where  the  thing  possessed 
be  movable,  and  had  fallen  into  the  sea,  or  a  river.  But 
in  such  case,  though  the  possession  be  lost,  the  owner 
will  always  retain  his  property,  so  that  he  may  claim  it 
of  any  person  that  finds  it.  Third;  where  one  buries,  or 
consents  that  a  man  be  buried  in  any  place  he  possesses, 
with  the  intention  that  he  should  always  remain  buried 
there:  for  the  place  would,  thereby,  become  religious, 
and  the  owner  would  lose  possession  of  it:  and  this  be- 
cause no  man  can  possess  a  religious,  holy  or  sacred  place, 
as  he  can  other  things.  (P.  3.  30.  14.) 

§  405.     That  a  man  may  have  the  service  of  drawing 
water  from  the  estate  of  another. 

Estates  may  serve  one  another,  by  entrances  or  ways 
running  through  them,  as  we  have  said  in  the  preceding 
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law.  They  may  moreover  serve  one  another,  in  a  differ- 
ent manner,  as  by  receiving  aqueducts  or  other  conduits, 
for  water  to  pass  to  mills,  or  to  water  gardens,  or  other 
estates  of  other  persons.  Wherefore  we  say,  that  they 
who  have  a  right  to  such  services,  must  watch  over  and 
maintain  in  good  order,  the  aqueduct,  canal,  or  conduit 
or  place  in  which  the  water  runs,  so  that  it  neither  be- 
come wider,  nor  higher,  nor  lower,  nor  do  any  damage 
to  the  person  through  whose  estate  it  passes.  And  if 
it  be  a  canal,  or  ditch  that  conveys  the  water  to  a  mill, 
or  for  the  purpose  of  watering  a  garden,  or  other  lands, 
it  ought  to  be  lined  by  palisadoes,  and  not  with  stone 
(cantos)  which  encumber  the  estate.  And  if  the  quantity 
of  water  be  small,  it  ought  to  be  conveyed  through  aque- 
ducts made  of  earth  or  leaden  pipes  under  ground;  so 
that  the  water  may  be  used  without  loss  to  those  through 
whose  estates  it  passed,  or  without  prejudicing  them  by 
the  construction  of  new  works  there.  (P.  3.  31.  4.) 

§  406.  That  the  right  of  service  which  a  man  has  of 
drawing  water  from  another's  fountain 
cannot  be  granted  to  a  third  person  with- 
out his  consent. 

If  a  man  has  acquired  the  service  of  drawing  water 
from  a  fountain  which  rises  in  another's  estate,  for  the 
purpose  of  watering  his  own;  and  the  owner  of  the 
fountain  wish  to  grant  to  a  third  person  the  right  of  tak- 
ing water  therefrom ;  he  cannot  do  it  without  the  con- 
sent of  him  to  whom  the  first  service  was  granted;  un- 
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less  the  water  be  in  sufficient  abundance  for  both  estates. 
(P.  3.  31.  5.) 

§  407.  In  what  manner  a  man  ought  to  use  the 
service  he  has  of  watering  his  cattle  at  an- 
other's well  or  fountain  or  pool. 

If  there  be  a  fountain  or  well  on  the  estate  of  another, 
or  a  pool  contiguous  to  it,  and  the  owner  grant  a  right 
to  any  one  to  water  his  cattle  and  laborers  there;  he 
ought,  as  a  consequence  of  such  grant,  to  permit  the 
grantee  to  enter,  or  go  out  from  the  water  as  often  as 
he  had  need.  We  also  say,  that  where  a  man  grants  to 
another  the  right  of  always  putting  his  oxen  or  beasts  of 
labor  upon  his  meadow  or  pasture,  by  such  grant,  the 
grantee  acquires  the  right  of  service  in  the  meadow  or 
pasture,  and  he  may  enjoy  it,  both  he  and  those  who 
own  the  estate  in  favor  of  which  the  service  is  granted : 
and  though  the  meadow  or  pasture  should  be  sold  or 
alienated,  he  to  whom  it  passed,  cannot  prevent  the  use 
of  such  service.  (P.  3.  31.  6.) 

§  408.     That  the  service   cannot  be  sold  separately 

from  the  thing  to  which  it  belongs. 
Where  one  house  or  estate  owes  a  service  to  another 
house,  or  estate,  the  proprietor  of  such  service  can  not 
sell  it  separately  from  the  thing  to  which  it  belongs :  for 
it  is  of  such  a  nature,  that  it  can  not  be  separated  from  the 
estate  or  edifice,  upon  which  it  is  imposed;  unless  the 
owner  thereof  should  consent:  or  unless  the  service  be 
the  use  of  water  which  rises  in  one  estate,  and  runs  into 
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another:  for  the  proprietor  of  such  a  service  may  grant 
the  use  of  the  water  already  come  upon  his  estate,  to  a 
third  person  to  water  his  fields,  or  vineyards.  (P.  3. 
31.  12.) 

§  409.  That  the  troughs  may  be  destroyed,  which 
any  one  has  newly  constructed  in  his  house 
to  convey  the  water  thither,  when  his  neigh- 
bors are  thereby  prejudiced;  as  also  the 
trenches  by  which  the  water  is  prevented 
from  running  in  its  usual  channels  upon 
their  estates. 

Men  sometimes  erect  strong  works  upon  their  own 
ground;  and  though  they  may  be  such  that  the  neigh- 
bors are  not  afraid  of  their  falling,  yet  they  may  suffer 
some  other  damage,  or  inconvenience  from  them.  As 
when  any  one  builds  a  tower,  or  other  edifice,  and  collects 
rain  water  there,  by  means  of  troughs  which  project  so 
far  out,  that  the  water  falls  upon  the  roofs  of  his  neigh- 
bors' houses.  When  therefore  such,  or  any  other  like 
complaint,  be  laid  before  the  judge;  we  ordain  that  he 
cause  the  work  to  be  so  rectified  and  amended  that  they 
who  complain,  shall  not  be  prejudiced  by  them.  We  like- 
wise say,  that  if  a  man  make  a  wall,  or  an  entrenchment, 
or  put  up  palisadoes  or  any  any  other  work  upon  his  own 
estate,  in  order  to  form  a  pond  there,  by  which  the  water 
is  diverted  from  its  usual  channel  and  injury  is  done  to 
his  neighbor's  estate ;  or  if  he  erect  any  work  in  the  place 
where  the  water  takes  its  rise,  by  which  its  course  is 
changed,  and  it  made  to  fall  from  so  great  a  height,  as  to 
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excavate  holes  and  trenches  in  his  neighbor's  ground: 
or  by  which  its  course  is  impeded  or  stopped  up  so  that 
they  who  were  before  accustomed  to  enjoy  it,  cannot  use 
it  to  water  their  estates,  as  they  usually  had  done:  all 
these  and  the  like  works,  newly  erected,  by  which  damage 
is  done  to  the  neighboring  estates,  ought  to  be  demolished, 
at  the  expense  and  cost  of  the  person  erecting  them,  and 
things  restored  to  their  former  condition;  and  he  ought 
moreover  to  pay  his  neighbors  for  all  the  damage  he  had 
thereby  caused  them.  •  For  as  was  said  by  the  ancient 
sages,  although  a  man  has  the  power  to  do  what  he  pleases 
upon  his  own  ground,  yet  he  ought  to  do  it  in  such  a  man- 
ner as  to  cause  no  damage  or  harm  to  any  other  person. 
(P.  3.  32.  13.) 

§  410.  For  what  reasons  the  owner  of  one  estate, 
which  does  damage  to  another,  is  not  bound 
to  pay  the  proprietor  of  the  latter  for  such 
damage. 

There  are  three  ways  in  which  a  man  may  sustain 
damage  from  the  estates  of  others,  but  which  he  is  obliged 
to  suffer,  and  can  not  lawfully  complain  of  the  owners 
of  such  estates.  The  first  is  that  which  is  caused  nat- 
urally; as  where  one  man  has  an  estate  situated  below 
that  of  another.  For  though  the  water  run  from  the 
higher  estate,  upon  the  lower ;  or  stones  or  earth  be  car- 
ried there,  by  the  force  of  the  waters,  or  in  any  other  way, 
so  that  it  is  not  done  maliciously  by  the  act  of  man,  and 
do  damage ;  the  owner  of  the  higher  estate  is  not  culpa- 
ble, nor  is  he  bound  to  pay  therefor.  The  second  is  that 
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which  is  caused  by  works  anciently  made.  For  although 
the  owner  of  the  estate  below  suffer  damage  from  the 
other  upon  which  the  works  are;  yet,  if  ten  years  had 
elapsed,  since  the  works  had  been  erected,  the  owner  of 
the  estate  sustaining  the  damage,  being  all  that  time  in 
the  place,  and  making  no  opposition:  or  twenty  years, 
while  he  was  absent  and  in  another  country,  (in  otra 
parte;)  he  must  then  suffer  the  damage,  and  can  not  after- 
wards complain  of  it.  The  third  is  that  which  is  caused 
by  the  service  which  one  estate  has  upon  another.  For 
although  the  subjected  estate  receive  damage  by  reason 
of  the  service  for  which  it  is  bound,  yet  the  owners  can- 
not complain,  on  that  account,  of  him  to  whose  estate  the 
service  is  due.  (P.  3.  32.  14.) 

§  411.  What  he  ought  to  do  on  whose  estate  the  wa- 
ter is  stopped  by  stones,  wood,  or  sand 
which  it  had  carried  thither. 

Where  the  Water  runs  through  the  estates  of  several 
persons ;  though  none  of  them  raise  any  works  to  impede 
its  course,  yet  the  stream  itself,  may  do  it  naturally,  by 
accumulating  little  by  little,  wood,  mud,  stones,  and  other 
things,  so  as  to  dam  up  the  water  and  divert  it,  from  the 
channel  where  it  usually  run. 

If  any  neighbor  be  thereby  aggrieved  or  suffer  any  loss, 
he  may  compel  him  upon  whose  estate  the  water  is  stop- 
ped up,  to  do  one  of  two  things  either  to  clean  out  and 
open  the  place  where  the  water  formerly  run  and  cause 
it  to  flow  there  as  usual ;  or  to  suffer  the  person  ag- 
grieved, to  do  it  himself;  and  the  owner  of  the  estate  will 
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be  obliged  to  do  one  or  the  other,  though  he  should  be 
unwilling.  But  if  the  place  where  water  is  accumulated. 
be  a  canal  which  belongs  to  many  persons ;  each  of  them, 
is  bound  to  aid,  in  cleaning  it  out,  along  the  limits  of  his 
estate,  so  that  the  water  may  run  where  it  formerly  did, 
that  they  may  make  use  of  it.  (P.  3.  32.  15.) 

§  412.  That  a  work  erected  to  the  prejudice  of  an- 
other person  ought  to  be  demolished  not- 
withstanding both  the  estate  upon  which  it 
was  erected,  and  that  which  was  thereby 
prejudiced  should  be  afterwards  sold. 

When  a  man  erects  upon  his  estate,  new  works  which 
detain  or  dam  the  water  that  ordinarily  runs  there,  and 
which  cause  damage,  or  loss  to  the  owner  of  a  neighbor- 
ing estate ;  and  the  person  receiving  such  damage,  sell  his 
estate  to  another,  before  he  had  required  that  the  works 
should  be  demolished;  then  we  say,  the  purchaser  may 
sue  for  the  demolition  of  the  works,  unless  the  person 
erecting  them,  had  acquired  them  by  prescription.  We  also 
say,  that  if  he  who  erected  the  works,  sell  the  estate  upon 
which  they  were  erected,  before  he  had  been  judicially 
demanded  to  pull  them  down ;  the  purchaser  may  be  com- 
pelled to  let  them  be  demolished  by  those  who  sustain 
damage  from  them,  or  to  demolish  them  himself:  and 
he  cannot  excuse  himself  by  saying,  that  he  is  not  in 
fault,  because  he  had  not  erected  the  works.  But  he  may 
claim  of  the  vendor,  the  amount  of  damages  (mission)  done 
to  his  estate,  by  the  demolition  of  the  works ;  and  the  ven- 
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dor  may  be  compelled  to  pay  them,  notwithstanding  he 
should  be  unwilling  to  do  so.     (P.  3.  32.  16.) 

§  413.  When  many  persons  erect  any  new  work 
which  causes  damage  to  another,  each  of 
them  may  be  required  to  demolish  it. 

If  many  persons  erect  any  new  work  by  which  the 
water  that  any  man  had  a  right  to  use,  is  dammed  up  or 
lost,  he  may  require  such  persons,  either  separately,  or 
jointly,  as  he  chooses,  to  demolish  the  work  they  had  con- 
structed: though  he  can  not  demand  reparation  of  any 
one  of  them  separately,  for  the  whole  of  the  damages  he 
had  thereby  sustained,  but  of  each  one,  his  proportional 
part  only.  We  likewise  say,  that  if  the  work  had  been 
erected  to  the  prejudice  of  many  persons,  each  or  all  of 
them,  may  require  that  it  be  demolished:  nevertheless 
each  one  separately,  can  not  demand  reparation  for  the 
whole  of  the  damage  or  deterioration,  though  he  may  for 
his  part  only.  (P.  3.  32.  17.) 

§  414.     That  one  mill  may  be  erected  near  another, 
provided  the  water  be  not  thereby  taken 
from  the  latter  nor  impeded  in  its  course. 
If  a  man  have  a  water  mill  for  making  flour,  or  for 
fulling  cloth;    and  any  one  desire  to  build  another  near 
it,  on  the  same  stream;  he  may  do  it,  upon  his  own  es- 
tate, or  within  the  limits  of  the  king's  domain,  with  his 
consent,  or  with  the  consent  of  the  common  council  of 
the  place,  where  he  wishes  to  build.     But  it  ought  to  be 
built  in  such  manner,  as  not  to  obstruct  the  current  of 
(154) 


THE   PARTIDAS.  §   415 

water  to  the  other  mill,  and  to  leave  it  to  rim  freely,  in 
its  accustomed  channel:  If  he  builds  in  this  manner, 
the  owner  of  the  other  mill,  can  neither  prohibit,  nor 
trouble  him,  notwithstanding  he  should  allege  that  his 
own  produced  less  revenue,  on  account  of  the  newly 
erected  mill ;  and  so  it  would  be  with  respect  to  an  oven 
(forno)  which  had  been  newly  erected.  (P.  3.  32.  18.) 

§  415.     That  a  man  may  make  a  new  well  or  fountain 
on  his  estate. 

Where  a  man  has  a  fountain,  or  well  in  his  house,  and 
his  neighbor  wishes  to  make  one  in  his  house  likewise,  in 
order  to  procure  water  for  his  use ;  the  latter  may  do  it, 
and  the  former  cannot  prevent  him,  notwithstanding 
the  water  in  the  first  well,. or  fountain,  may  be  thereby 
diminished :  unless  the  person  wishing  to  make  the  new 
well,  has  no  need  of  it,  and  acts  maliciously,  with  an  in- 
tention of  doing  harm  to  the  other,  by  stopping  up,  or 
diminishing  the  veins  of  water  that  ran  to  his  well  or 
fountain.  For  then  the  latter  may  prevent  him  from 
making  it ;  or  if  he  had  already  made  it,  he  may  compel 
him  to  destroy,  or  fill  it  up.  For  the  sages  have  said, 
that  neither  the  laws,  or  the  king,  should  permit  or  over- 
look the  wickedness  of  men,  but  ought  always  to  repress 
it.  (P.  3.  32.  19.) 
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ACCRETIONS.     See  Alluvion. 
ACTIONS.  • 

Aquillian  Law,  67,  316,  317. 

Aq.  plu.  ar.,  79,  109-112,  115-127,  330,  331,  334,  338-357, 
361,  365,  372,  373,  377,  381-386. 

Damni  infecti,  311,  373,  374. 

Flu.  et  sti.  (spouts  and  drips),  122,  124,  135. 

Opus  novum,  175,  180,  246. 

Quod  vi,  155,  157,  351,  370,  371,  374. 

See  also  Procedure. 
ALLUVION,  83,  92-96,  99-102. 
AQUEDUCTS,  156,  163-170,  287-291,  300,  308. 
AQUILLIAN  LAW.     See  Actions. 
AECHES,  291. 
BATHS,  165,  169,  312,  313. 
BOATS,  27,  57. 

BEIDGES,  42,  82,  283,  291,  393. 
BROOKS,  17,  282. 
BUILDINGS,  70,  72-74,  76,  77,  106,  128,  129,  131-135,  173,  277. 

306,  312,  325,  387-389,  392. 
CANALS;  47,  48,  57,  59,  68,  163,  164,  180,  183,  225,  229,  230,  235- 

243,  249,  266,  296,  305,  308,  309,  327,  340,  368. 
CATTLE.     See  Watering  Cattle. 
CENSITORES,  94. 
CHEESE  FACTORY,  319. 
CISTERNS,  143. 
CITY  LIMITS,  125,  199. 
CONDUITS,  47,  230,  240,  286,  393. 
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CUSTOM,  78.     See  Limitations  and  Procedure. 

DAMS.     See  Dykes  and  Levees. 

DITCHES,  47,  48,  78,  113,  193,  230,  241,  276,  301,  322,  380,  331, 

333,  336,  391. 

DRAINS.     See  Ditches  and  Sewers. 
DRAWING  WATER,  85,  87,  142,  143,  261,  288,  292,  300. 
DRIP,  122,  124,  128-140. 

DRIVEWAYS,  83,  85,  86,  134,  156,  287,  294-297,  305,  324. 
DYKES,  78,  111,  334. 
EAVES,  131,  137,  138,  140,  306. 
EQUITY,  334. 
FERRIES,  82. 
FISHING,  71,  89,  90. 
FISH  PONDS,  90,  141,  143,  147. 
FLOOR,  174. 

FOOTPATHS,  28,  83,  85,  134,  156,  263,  287,  291,  292,  297,  305. 
FORDS,  86. 
FOUNTAINS,  169. 
FURROWS,  114. 
GARDEN,  88,  169,  253,  280. 
HARBOR,  32. 
HEAD  GATES,  230. 
HEIRS,  53,  159. 

HOT  WATER,  198,  244,  312,  313,  343. 
HYDROPHYLACAS,   169.,      ,,   t  «/ 

IRRIGATION,  40,'  44',  47,  48,  51,  78,  91,  147-151,  itfO,  163,  184-249, 

280-286,   307-310,  322,  335,  344,  379.     See   also   Water 

Rights. 

ISLANDS,  95-108. 
JURY,  62,  65. 
Jus  GENTIUM,  73,  77. 
LAKES,  57,  59,  68,  90,  143,  147,  161,  162. 
LANDING,  26,  27,  29,  32,  34,  36,  57. 
LEVEES,  50,  78,  79. 

LIMITATIONS,  83,  150,  153,  250,  263,  266,  330,  332-337. 
MARSHES,  111. 
MILLS,  169. 
MUNICIPAL  LICENSE,  90. 
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NAVIGATION,  16,  26,  28-38,  45,  57,  58,  62,  64,  161,  275. 

NILE,  21. 

NONUSER.     See  Limitations. 

PARTY  WALL,  134. 

PERCOLATION,  147,  291. 

PILES,  76. 

PIPES,  140,  164,  169,  240,  244,  282,  286,  310-314. 

PLOW,  112,  113,  114. 

PONDS,  57,  59,  68. 

PEAETOR'S  EDICTS,  16,  32,  34,  43,  57,  62,  69,  141,  144,  171,  177, 

181.  185,  214,  229,  387. 
PROCEDURE  AND  REMEDIES,  31,  35,  37,  49,  52,  53,  55,  56,  67,  72. 

74,  78,  79,  136,  156,  171,  172,  218-220,  245-248,  314,  316, 

320-386. 

PROPRIETARY  RIGHTS,  92,  100. 
PUBLIC  PLACES,  69,  74,  88,  106,  107,  123,  183,  300,  306,  314,  341, 

345,  387-392. 

PUBLIC  WAYS,  84,  85,  290. 
RAFTS,  28,  57. 

RAIN  WATER,  109,  117,  120-127,  315. 
REMEDIES.     See  Procedure. 
REPAIRS.     See  Seivers,  Canals,  and  Ditches. 
RESERVOIRS,  150,  164,  181-183,  241,  312. 

RIGHT  OF  WAY,  82,  93,  287-313,  320.     See  also  Water  Rights. 
RIPARIAN  RIGHTS,  16,  21,  22,  24,  26,  29-31,  34,  39,  41,  42,  44,  46,, 

49,  50,  63,  64,  65,  66,  67,  70,  78,  79,  80. 
RIVER  BANKS,  16,  21,  22,  25,  31,  32,  34,  41,  43,  46,  49,  54,  57,  62- 

67,  70,  71,  77-82,  93,  103,  388. 

RIVERS,  16-66,  71,  72,  74,  77-89,  93-108,  193,  228. 
ROADWAYS,  82-86,  287. 
ROOF.     See  Eaves  and  Drip. 
SACRED  PLACES,  72,  123,  299,  300,  308,  347. 
SEA,  32,  70,  71,  74,  75,  76,  89,  100,  103,  388. 
SEWERS,  171-180,  315,  390. 
SHIPPING,  28. 

SPRINGS,  40,  141-156,  192,  193,  272,  273,  278,  292,  321,  379. 
STONE,  81. 
STORMS,  295.     See  Rain  Water. 
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STEEAMS,  78,  228,  292. 

STREETS,  323. 

SUMMER,  51,  216,  217. 

SURVEYS,  327. 

TAXES,  90,  166,  167. 

TAX  MAGISTRATES,  94. 

TIBER,  81. 

TILES,  130. 

TREES,  80,  115,  165,  169,  225. 

USUFRUCT,  88,  89,  95,  307,  346,  381. 

WATERING  CATTLE,  60,  61,  83,  142,  203,  237,  280,  288,  293,  294, 

296. 

WATER  FURROWS,  114. 
WATER  MAINS,  164. 
WATER  RIGHTS,  158,  164,  168,  169,  184,  250-286,  294-296,  301- 

304,  308-311,  320,  323. 
WATERWORKS,  163-170,  181-183,  332. 
WATER  WHEELS,  91. 

WELLS,  141,  143,  147,  157,  159,  160,  191,  230. 
WINTER,  216. 
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